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VI[r. — Soiae  Contribtttiiiits  to  Canadian  <'onstitutiona(  Uli<1<jrij, 

I.  Tue  Constitction  ov  tue  Legislative  Council  of  Xova  Scotia. 

By  J.  (i.  BoruiNOT,  C.M.G.,  LL.D.,  D.O.L.,  Lit.D.  (Laval). 

(ReiidMay  20t)',  IHlKi.) 

I.    iNTKonUCTION. 

I  })r()i)oso  in  tili«  paper  to  ^ivc  an  liistoricul  reviow  ot'tlio  origiii  and 
tlevflt)i>ment  of  (he  oldest  loffislative  bodj'  of  Canada.  tlii.'  Legislative 
Council  ov  upiKT  liouso  of  the  logislaturc  of  Iho  pvovinoe  of  Xova  8ootia, 
and  to  show  the  legal  and  constitutional  conditions  undov  whieh  its  mem- 
Ihts  hold  theii-  uHiees.  The  subjoot  is  ono  of  e()nsi(k)'al)le  nitere.st  and 
iini)ortancc  on  aceount  of  the  agitalion  that  has  been  going  on  for  f^ome 
years  in  the  provinee  fov  the  abolition  of  this  Immeh  of  the  legislative 
power,  and  of  the  ditferences  of  opinion  that  have  arisen  as  to  the  exact 
nature  of  the  tennre  of  the  ottioe  of  councillor  and  its  rights  and  privileges 
under  the  eoranüssion  froni  the  Crown. 

n.    CesSION    OK    2>OVA    SCOTIA    TO     IVNMU.ANTI. 

liy  the  twelfth  artiele  of  the  Treat}-  of  Utrecht,'  which  was  signed 
by  France  in  ITlo.  she  ceded  to  England  the  provinee  of  Xova  Scotia, 
which  had  been  previously  known  as  u  portion  of  the  ill-detined  French 
iloniinion  of  Acadie.  Krom  that  uay  to  this  Xova  Scotia  has  remained 
a  prv)vince  of  the  British  Knipire.  The  Island  of  Ca])e  Breton  did  not, 
however.  beeoine  a  ]jossession  of  Enghind  in  iTLi.  It  tinally  becaine  an 
English  colony  b}'  the  Treaty  of  Paris  in  17<)3,"'  wheii  all  the  countries 
that  iiow  form  the  Dominion  of  Canada  were  formallj-  transfeiTcd  to 
Kngland. 

IIL   (roVERNMENT,    nLMT4!t. 

Kor  a  few  years  the  (lovernment  of  Xova  Scotia  was  vestcd  solelv  in 
a  governor.  who  had  command  of  the  garrison  stalioned  at  the  fort  of 
Annapolis,  known  as  Port  lioyal  in  the  days  of  the  French  regime.'  Li 
1719  a  cominission  was  issued  to  (rovernor  Phillips,  who  was  authorized 
to  a|»point  a  coiincil  of  not  less  than  twelve  persons,  all  of  whom  held 
otHce  during  pleasure.  As  therc  were  few  English  families  in  the  pro- 
vinee and    French  Acadians  were  the  sole  inhal)itants  of  the  cultivated 

'  Houston's  "  Coustitntional  DocuiiH'iits,"  p.  t. 

-  Soi.'  Houston,  p.  (il. 

•  Mur(loch"s  '■  lÜHtory  of  Nova  Scolia,"  I.,  p.  ^iöti-IJii;!. 
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trads,  tlie  louiicil  at  tii-st  was  coraposed  ulniost  oxclusivoly  oft  ho  offioois 
of  tho  garrison  and  jmblie  ottirials.  Tlie  governov,  in  his  instriictiuns,' 
wuis  ordc'ivd  "  noitliiT  to  auginont  nor  diniinish  tlie  nuniber  of  tlie  said 
C'oiiiK'il.  nur  susikmuI  any  of  tho  nionihors  ihoivof.  wit'nout  good  and 
snffloiont  oaiis(*,'' whioh  ho  was  loqnirod  'Mo  signiiy  to  his  Majesty  and 
to  liis  Comniissionor  of  Trado  and  IMantations.'  who  thon  had  the 
administration  of  ooloniai  attaii-s.  In  caso  of  tho  absenoo  of  any  «no  of 
thcm  fov  twolvo  months  widiout  loavo  froni  tho  govovnor,  ov  for  two 
years  without  his  Majostys  loavo,  thoir  pjaoos  woro  to  bo  vaoated.  They 
woro  also  to  bo  sn.ipondod  in  oaso  of  wiiful  absonco  l'roin  thoir  oflBcial 
duties.  Jn  the  absonoo  of  tlio  govornor  er  Hontonant-govcrnor,  the  eldost 
conneillor  was  dirootod  to  aot  iis  prosidont  of  tho  oounoii.  Tiiis  Council 
had  advisory  and  judicial  functii)ns.  but  its  legislative  aullioritj-  was  of  a 
very  limited  scopo.  Their  acts  did  not  go  beyond  teniporary  i-ogulations 
relative  to  traile  in  grain  in  tho  Bay  of  Fund}',  or  eise  local  rules  touching 
tho  pooplo  of  tho  viliago  of  Annapolis.  To  presorve  soine  form  of  govorn- 
ment  in  tho  Acadian  sottlenionts,  whero  the  pooi)lo  had  no  acquaintanco 
with  English  laws  and  oustonis,  tliov  wero  requirod  to  choose  anninilly, 
in  their  sevoral  parishos,  sovoral  doputies  to  act  in  thoir  behalt,  and  to 
])ublish  tho  Orders  of  tho  govornor.  Tiicso  do))uties  woro  authorizod  to 
act  as  arbiti-ators  in  sniall  mattors  of  controvorsy  botweon  tho  Frencli 
Acadians.  and  from  thoir  docisiou  an  appeal  was  allowetl  to  the  governor- 
in-council.  who  sat  for  tliis  purposo  throo  timos  a  yoai'.- 

IV.  Foundation  ok  Halikax  and  Establishment  ok 
New  Civil.  Government. 


This  System  of  govornniont — merely  provisional — lastod  uiitil  1740. 
wheii  tho  cily  of  Halifax  was  founded,  and  tho  imperial  goveriuiiout 
dooidod  to  givo  special  attention  to  tho  English  sottlemont  of  tho  province. 
Encouragemont  was  givon  to  otticors  and  men  who  wero  rotirod  from  tho 
army  and  navy.  and  who  wero  desirous  to  settlo  with  or  without  Ihniilios, 
in  the  province.  lEalitax  henceforth  bocame  the  seat  of  tho  now  civil 
govornmont.'  '•  For  the  botter  administration  of  justice  and  iho  manago- 
mont  of  tho  aftairs  of  the  said  province,"  («ovornor  Corn Wallis,  by  liis 
commission  and  Instructions,  had  '-füll  power  and  autiiority  to  choose. 
nominato  and  a]ipoint  such  tittingand  disereet  persons  as  you  ^liali  eithor 
find  thore  [in  the  province]  or  carry  along  with  von,  not  oxcooding  the 
numbor  of  12.  to  l)0  of  our  Council  in  our  said  province.''  All  niomborsof 
the  Council  hold  oftice  during  ploasure.  The  govornor  iiad  füll  power  "  to 
saspend  any  ot  tho  mombers  from  sitting,  »oting  and  assisting  "  in  the 

'  Canivda  Sessiomil  Paper.s,  ISKi,  No.  70. 

-  Haliburton\s  "  History  of  Nova  Scotia,"  I.,  iHi. 

■'  Seli'ctions  from  Nova  Si'otia  Dokuments  (Akiiis),  4Ur>. 
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t'Duncil  if  he  should  "  lind  just  cause  for  so  doiiiy."  '  In  caso  thoiv  whould 
be  less  tlum  nine  councillors  residing  in  tho  province  thc  governor  was  to 
havü  füll  ])()\vor  tD  ehooso  •  as  nianv  ])orst)ns  as  will  niako  up  tho  füll 
numher  of  our  said  Council  tc)  be  nine  and  no  niore."  '  The  governor  had 
also  "füll  power  and  authority,  wilh  the  advice  and  consent  of  our  said 
Council  from  tinie  to  time,  as  neeJ  shall  lequire,  to  sunimon  and  call 
general  assemblys  of  tlie  Freeholders  and  IMantors  witliin  yoiir  govern- 
nient.  accordina;  to  the  usage  of  the  rest  of  our  colonies  and  plantations 
i'  America."  And  the  governor  was  "  with  the  advice  and  consent  of  our 
taid  Council  and  assenibly  or  the  major  part  of  them  res])eetively  to  have 
füll  power  and  authority  to  nu\ke.  constitute  and  ordain  laws,  Statutes, 
and  ordinances  for  the  jjublic  jjeace,  welfare  and  good  governnient  of  our 
said  province, — said  laws,  Statutes  and  ordinances  not  to  be  rejDugnant, 
but  as  near  as  may  be  agreeable  to  the  laws  »nd  Statutes  of  this  our  King- 
doni  of  (ireat  Ih-itain."  The  governor  had  '•  a  negative  voice  in  the  j)ass- 
ing  of  all  laws,  Statutes  and  ordinances."  All  such  laws  were  subject  to 
ilisallowance  by  the  imperial  government. 


Y.  Tue  Coixcii.  kh(.m  174!M7:)8. 

'J  his  Council  exercised  legislative  as  well  as  executive  functions.  and 
in  conjunction  with  tho  g-vernor  carried  on  the  government  of  the  ))ro- 
vince  without  the  assistaice  of  an  asscmbly  iintil  IT'jS.  During  tliese 
lune  years  the  Council  wis  called  ujjon  ••  to  make  as  few  laws  anil  or- 
dinances as  possible,  ah  1  to  pass  nu'rely  such  acts  as  were  necessary  for 
thc  presi'rvation  of  the  peace  and  the  good  order  of  the  colony  until  the 
inhabitants  should  be  sutttciently  nunierous  to  eleet  their  own  ropresenta- 
tives."''  The  Council,  however.  fouiid  it  necessary  to  pass  a  number  of 
laws,  some  of  which  iniposcd  duties  on  trade  to  laise  a  revenue.  The 
legality  of  their  powers  to  pass  such  legislation  was  questioned  by  Chief 
Justice  Helcher,  and  when  the  matter  was  referred  to  the  law  offlcers  of 
the  Crown  of  England,  they  gave  the  o])inion  'that  the  governor  and 
Council  alone  are  not  authorized  by  Ilis  Majesty  to  make  laws.  Till  there 
can  be  an  asscmbly  His  ^lajesty  has  ordered  '  the  government  of  the 
infant  colony  to  be  pursuant  lo  his  commission  and  Instructions,  and  such 
lurther  directions  as  he  should  give,  under  bis  sign  manual,  or  by  order- 
in Council.' ^ 

VI.    SUMMONINO    .\N    AssEMlJI.V.'' 

The  resuit  of  this  dccision  was  the  establishment  of  a  representative 
asscmbly  in  175S    on    a  plan    matured  by    the  governor-in-council   and 

'  Set  Nova  Scotia  Dociimeius  tor  copy  of  fouiiiiissinn,  etc. 
■"  Hiiliburton's  '"  Historyof  Nova  Seotiii,"  I.,  ItKi 

See  aboir,  paragraph  iv. 
*  See  N.  S.  Docunieuts  for  all  papeis  ivliiting  to  the  talliiiK  of  an  a.ssembly. 
■'■'  See  N.  S.  Docuiueiits,  l\f  et  .sr(/. 
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iipprovod  liy  tlio  Lords  nf  ilio  Jioiinl  oiTrade.  wlio  wimv  (-itill  at  tlu'  lii'iid 
ti|'  ciiloiiiid  att'üirs.  'Plu'  firsi  lionsc  ot' iisscmlily  «if  Xova  Si-otiu,  coii- 
.><istin<;'  of  22  inenilicis.  mcl  at  Halifax  mi  ilic  2iid  «d'  (Jctolifi-,  IT'jS.  and 
duly  ormaiii/.cd  liy  tlir  clfciion  id'a  SpeaUor  and  tlu'  tornjalitioh  nccossaiy 
un  siicli  occasioMs  Ky  law  and  usa,!;'0. 

Vll.    (JoMMKNCEMENT   OK    A    NEW    EHA    IN    TUE  (JONSTITUTIONAL    HiSTORY 

OF    XdVA    ScOTIA. 

( 'onsoqiu'ntiy  tlu-  yoar  I75s  is  ilio  conimenccniijnt  ot'a  ncw  (.'pooh  in 
llu-  constitutional  liistoiy  ot'  Nova  Scotia,  Wo  find  tlicn  tVum  tliat  tinio 
a  (.'ivil  n'nvi'nin\ent  duly  orn'ani/AMl  a.sin  tlieotla-r  Knii-Iinli  coluniosof  Anicr- 
ifa.  n'enevally  Unown  as  pruvincial  «j'ovornnu'nts.  We  lind  (1)  a  ü-ovoriior 
the  hoad  of  tlio  executive  authorily  and  a  ln'aiioli  nt"  tlio  K'ü'iMlatuiv, 
havini;;  a  nci^ativo  or  atfinnativt'  voico  in  all  loifislation.  ajipointi'd  liy  tlio 
I\in<f  aiiil  actiiii;  undor  tlu'  royal  cnniinission  and  insti'iictinn.-;.  (2)  A 
Council,  appointed  durinn'  thc  plcasurc  of  theCrown.  toact  ai^an  advisoiy 
liody  and  also  as  an  u]ipcr  liouso  of  tlic  legislaturo.  Qi)  A  huuse  of 
assemlily  clcctod  liy  tlic  inhabitants  of  the  jn-ovince  in  accordance  witli 
law.  As  in  all  tlic  otlier  coloiucs  oi'  the  Crown  of  Xorth  Ainorica,  tlioso 
thrcc  branchos,  ü;ovcrnor,  Council  and  assemlily.  ])assod  surli  Statutes  and 
laws  as  wore  necessavv  for  their  internal  re<;'ulation  and  were  sulijoct  to 
the  ijeneral  control  of  the  Queen-in-("oiincil  and  the  Parliament  of  <Jreat 
Eritain  as  the  supnfne  executive  and  lei:i;islature  of  the  whole  British 
Kmiiiri'. 

\III.  Constitution  of  Nova  Scotia,  Whence  Dekivei». 

l'reviiius  to  1758  the  Sovereiyn-in-Council  eXercised  all  powers  of 
yoverninent  throui>'h  the  exereise  of  the  royal  preroi^ative.  as  in  the 
ease  of  all  ceded  or  conquered  countries.  The  Constitution  of  Xova 
Scotia  has  always  lieen  considered  previous  to  ISliT  as  derived  '  from  the 
terms  of  the  royal  coniinissionsto  tliegovernoi-s  and  lieutenant-ifovernoi's, 
and  froni  the  Instructions  which  acconipanied  the  sanie,  fmm  imperial 
ordcrs-in-ctiuncil.  from  des})atche8  from  the  imjierial  secretary  of  State 
conveying  the  will  and  wishes  of  the  imperial  frovcrnmeni.  from  acts  of 
the  imperial  parliament  imniediately  ap])!icalile  to  the  colony.  and  from 
:  ets  of  the  local  legislature  approved  liy  tlie  Crown,  an<l  -the  whole  to 
some  extent  interpreted  liv  uniform  usaue  and  eustom  in  the  colonv." 


IX.    iMPORTAXrE    OK    THE    CoNSTITlTIONAI-    ClIANOE    IN    1758. 

Previous  to  1758  the  n-overnor  and  Council,  ac.-tinii'  under  royal   in- 
structions.  were  practically  su])reinein  the  exereise  of  the  powers  of  local 

'  Lt.-Governor  Are)»il)al(l,  Caii.  Ses.s.  l^iptTs,  188li,  No.  7(1;  ßourinot's  "Manual 
of  Constitutional  tiovernment  of  Canada,'"  p.  07. 
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^ovtM'miK'iil.  Froin  llial  day,  liowevur,  Novu  Scotin  was  voslcd  witli 
larifo  ])ti\vi'rs  of  sclf-o-dvcrninoiil.  Il  is  a  tundamcnlal  itriiiciplo  tliat- 
ulliHHiiili  a  stivt'rciii'ii  lias  llu-  riiilit  to  k'^islati'  loi'  a  ciiiiqiK'ivd  coiiiilry 
Ity  virtiH'  i>r  his  voyal  ]irori)yativo.  yol  ho  coasi-s  to  liuvo  tliat  ])o\vor  alter 
lie  hate  'mihoi-i/A'd  aiid  dirccted  tlie  (sunimtininu;  of  a  n'|ti'c.sciitative  legis- 
lativt-  asscml'ly.'  IJy  «fraiitiiii;  an  assi'iiihly  t<»  Nova  Si-otia  in  1758,  h« 
l>rtH-lndo(l  liiiiisi'll'  tVimi  ley'islatiiiif  diiH'ctly  loi-  tlio  colony  l)y  vivtue  of 
liis  voyal  prerotfativo  and  irrevocably  /^rantod  to  tlic  peo])!«  llio  con- 
stitulional  viglit  otCxcnisinifall  .subordinale  loijislation over  theprovinco 
by  an  assi'nii>ly  Avilb  tiie  consent  of  tlio  i^ovcrnor  and  eoun;  II.  In  tliis 
System  of  n'ovi'rnmont  Ihe  Crown  continued  to  excreise  largo  )ioAvei"s  of 
control  since  it  was  ro[»resonted  in  tho  province  bya  ji^overnor  having  tlie 
riglit  to  nogativo  all  acta  oi"  tho  two  othor  branohes,  and  having  in  • 
addition  tlio  ap|»ointniont  and  suporvision  of  tJie  mon  eonstituting  the 
Upper  houso  of  tho  legislative  power.  With  all  its  inhorent  defeets 
whiih  wo'v  to  show  themselves  in  the  couraeof  the  ensuingeighty  years, 
the  ehange  in  the  systeni  of  government,  however,  was  verj-  much  in 
advance  of  tho  pi-ovious  oondition  of  things,  From  that  time  forward, 
thoro  was  an  t>i'ganized  Constitution  solemnly  granted  by  tho  Crown  for 
legislative  purposes.  A  governor,  legislative  Council  and  an  eleeted. 
asseinbly  represonted  collectively  a  coniplete  legislature. 

X.   .TUÜICIAL    l'OWEU   OF    THE   COUNCIL. 

The  Council  also  for  many  3'ears  in  the  history  of  tho  provinco,. 
exoi'cised  in  conjunction  with  tho  governor  certain  judicial  powei-s  as  a 
Court  ol'  aiipoal  in  civil  cases,  and  also  as  a  court  of  niarriage  and  divorce. 

XI.   CONSTITUTIO.N   OK    THE    COUNCIL,    1T58-1838. 

It  is  not  nocossary  for  the  purposes  of  this  pajjer  to  go  boyond  the 
Constitution  of  tho  Council,  or  to  deal  with  that  of  the  assembly  except 
whon  its  proceedings  niay  att'ect  the  fornier.  Its  nieinbers  continued 
always  to  be  ap]iointod  Ity  the  Crown  during  pleasure.  The  instmctions 
that  acconipaniod  the  comiuission  of  Governor  Wilmot  in  1764,  illustrate 
the  powei's  the  governoi-s  possessed  as  respects  the  Council  as  constituted 
with  oxocutivo  and  legislative  powers  in  tliese  and  later  tiraes.  He  was 
not  "  to  suspond  any  of  the  nionibei's  thereof  without  good  and  sufficient 
cause,  nor  Avithout  tho  consent  of  the  majority  of  our  said  Council,  sig- 
nalized  in  council  after  dno  exaniination  of  the  charge  against  such 
councilloi-,  and  bis  answer  thereunto  ;  and  in  case  of  the  Suspension  of 
anv  of  thoni  von  aiv  to  cause  your  roasons  for  so  doing,  together  witb 
tho  chargos  and  proofs  against  tho  said  persons,  and  their  answer  thereto, 
to  bo  dl  iv  ontered  ui)on  the  Council  books,  aiul  forthwith  transmitted  to 

'  Lord  MiiiiHtield  iu  the  ürenmla  ca.se. 

See.  IL,  18!M).     10. 
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tlu' (•(immissioiicrs  for  trade  aml  pliuitutions  in  onlor  lo  In»  luid  lu-toiv  iis  ; 
ncvortlnjU'Hs.it'  it  sliould  liapimii  tliat  _v<»u  sliould  liavi-  rcasoiia  lor  HUs|K'nd- 
iny  aiiv  councillof  mit  Ht  tt»  lio  cdiniimnioiited  to  tlic  cuuni'ü.  von  iiuiy  in 
thi«  casi'  suspond  such  pyrsonH  witliout  thoir  consent."  But  in  tlie  lutttM* 
casi'.  also,  tlie  rcasoiis  of  siicli  susiicnsion  nuisi  l»c  coniniunicatod  ti)  llio 
Crown  in  lOnf^land.  Provision  was  always  nimlo  in  liic  Instructions  for 
ensurinii-  tlio  attondancc  of  incinlicrs,  an<l  roniilations  inado  l'or  iivctlom 
of  delialc  and  votc  in  all  matters  of  pultlie  concorn. 

XII.   ThK    AdtTATlON    KOK    A    CHANOE    IN    TIIK   CONSTITUTION    OK 

THE  Council. 

Koi-  iieariy  ninoty  years  tliis  system  of  ü;ovornnient  continued  in 
fovee.  Parliumentary  novernnient.  in  tlie  modern  senso  of  the  term, 
never  ohtaincd.  Init  tlie  ijovernment  of  the  country  was  virlually  under 
the  eontrol  of  the  Council  exercisiiii;  executive,  iei^islative  and  judicial 
})0\vers.  In  the  course  of  timo  a  contcst  u;re\v  uji  Itetween  the  irrespon- 
sihle  Council  and  the  peoples  hmise  for  thi-  manaifcment  of  all  the  public 
taxes  and  tinances,  for  the  Separation  of  the  executive  and  ien'islative 
functions  of  the  Council,  and  '  for  the  reaponsiliility  of  the  memhers  of 
governnient  to  the  assemlily."  As  a  remedy  for  existiiiü;  y;rievanccs,  an 
address  to  the  Queen,  passed  hy  the  iiouse  of  assembly  in  1837,  prayed 
that  "  Ilei'  Majesly  shouid  urant  an  elcctive  lenislative  Council,"  or 
"should  separate  tlu'  executive  from  the  leifislative  Council  ;  "  provide 
'•  for  u  just  representation  of  all  the  g'reat  interests  of  the  province  in 
itoth  '  ;  intvoduce  into  the  executive  '•sonie  memhei's  of  the  ])oi)ular 
brauch."  and  otherwise  secure  "  responsibility  to  the  Comnions,  and  in 
tl.at  waj'  confer  upon  the  people  of  the  jirovince  what  they  vahu'  above 
all  other  possessions,  the  blessinys  of  the  British  Constitution."  ' 

XIII.    N^ECESSITY  FOR  A  ClIANOE  IN  THE  CoNSTITITION  OK  THE  CoirNCIL. 

AVritinü;  in  1829,  Judge  Haliburton  -  observes  :  "  By  makinu;  the 
members  of  the  Council  intlependent  of  the  fjfovernor  for  their  existence 
(for  at  2)reticnt  hf  luis  not  onhj  the  power  of  nomiiuifion.  huf  of  Hiis^x'itsion) 
and  investinii;  them  with  no  other  j>owers  than  tho,se  necessarv  to  a  brauch 
of  the  lei>-islature  much  weicht  wtmld  be  added  to  administration,  on  tlu; 
contidence  and  extenl;  of  interest  that  it  would  thereby  obtain,  a  much 
more  perfect  and  political  distribution  of  power  would  be  yiven  to  the 
legislature,  and  the  stranye  anomaly  avoided  of  the  samo  pcrsons  ])assini>- 
a  law  and  then  .sitting  in  judgment  on  their  own  acts.  and  advising  tho 
governor  to  a.s8ent  to  it." 


'  See  .1.  Howe's  "Speeches  and  Letters,"  L,  1:10-142. 
-  Hi.story  of  Nova  Scotia,  II.,  'M~. 
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XIV".    SkI'AUATKi.V    OK    TIIK    KXKCITIVK    ANIl    TIIK    [,KUIsr,  ATI  V  K 
l'liWKKS    itK    TIIK    Chi  Neil,. 

Tlu'  rosull  of  tlio  auilation  wiim  u  so|)iinitiiin  ni'  llu-  cxecutivo  and 
li'Uislativo  powci-s  oi'  I  lir  oouiicil.  An  i-xoculivo  council  was  lioncof'ortli 
t(i  1)0  a|>i)oiiiti'(l  as  well  an  a  loitisiativc  cnuncil,  lli(>iiü,-h  it  was  in  llio 
])(>wer  ofllif  Crown  tu  allnw  inenilmi's  ol"  the  formor  tu  hU  in  tlieUulcr — 
a  power  tiial  luis  always  hocn  cxercised  tn  a  yivatcr  or  loss  t'xti'iit. 
TliOMO  chanp'is  wcih^  ertecleil  liy  thc  autliorily  <)*'  llii'  Crown  alonc. 
Menihcrs  ot'  lioth  oxoeulivo  aiul  li-gislalivc  (.ouikIIs  contiiuu'd  to  hold 
thoir  scats  at  tlio  ploasniv  ot'  llie  ( 'rown. 

X\'.     i{K,S|>0\SIIII,K    (ioVKItWIKNT    l'lsTA  111,  ISII  KD. 

Wliile  lars^c  eonceswions  worc  niaiU-  to  liu-  deiiiands  of  tlio  pO]>ulav 
]party  by  tlio  (diannos  in  tlio  Constitution  ot'  tlio  counoil,  liy  ifiving  coin- 
]iloto  oontrol  to  tlio  pooiilo's  ropro.seiitativos  ovor  tlio  tinanoos  and  laxos, 
und  liy  iiioroasinu,- tho  rosponsiliility  of  tlio  oxeoutive  councillors  to  tho 
assonibly,  it  took  somo  yoars  botbro  tho  priiui[»los  ot'  ininistorial  respon- 
siKility  woro  ostabliHlio<l  (>n  a  tirni  and  <lurablo  basis.  Indood  it  was  not 
until  liS4S,  wlion  liord  Ki^in  booaino  !fovornor-,i;onoral  ot'  all  iJritisli 
North  America  that  l'reo  parliamontary  governniont  oan  bo  said  to  bo 
ostablishod  boyond  (lis]iuto.'  Xo  aot  of  parlianiont  was  nocossary  to 
offool  tho  iiii])orlaiU  cliango  that  took  jilaco  in  tho  govornnient  ot'  tho 
jiroviiU'O  from  ISÜS  to  IS-IS.  Il  was  inijiossiblo  indood  to  roduoo  into  tho 
formofa  positive  oiiactment  tho  oonstitutional  prinoiples— in  othorwords 
tho  Conventions.  undorHlandings  and  usagos  that  undorlio  anil  niako  up 
rosponsiblo  govornnient.  Tho  govornoi's  roooivo.l  froni  tinio  to  tinie  tlie 
insiructions  nocossary  to  carrv  ont  tho  now  svsteiii  in  all  its  cntirot\',  as 
a  rosult  of  Jiord  Durhani's  iinportant  niissioii  to  Canada.-' 


XVI.    Tk.NUKK  OK  TIIK  OKFICK  OK  liK(Jl  Sl,  ATI  VK  ColNCIL  .SINCK   ISI^S. 

Tho  iiistructions  in  1S:IS  to  tho  Karl  of  Diirhain.  "  govornor  in  cliiof,  in 
and  ovor  our  jirovinco  of  Nova  Scotia.  or  in  bis  absonco  to  tho  lioutonant- 
■govornor  or  otticer  adininistoring  tho  govornnient  of  tho  said  provinco  ' 
for  tho  tinio  boiiig,  providod  for  an  oxeoutive  Council  and  a  legislative 
Council  ••  hereafter  to  consist  of  such  and  so  niany  nionibors  as  sliall  for 
that  purposo  bo  noininatod  and  appointod  by  us,  uiidor  our  royal  sign 
iiiamial  and  signet,  or  sliall  bo  jirovisionally  appointod  by  you  the  said 
.bdin  (ieorge  Karl  of  Durhaiii,  until  our  plensuro  thoreon  shull  bo  known." 
Tho  nunibor  of  oxeoutive  councillors  was  not  to  exceod  nino,  and  tiie 
nuinbor  of  legislative  councillor.s  residing  in  tho  provinco  was  not   to  ox- 


'  See  Bouriiiot's  "  Miinual  of  Constitutioiuil  Hi.story,"  p.  !•. 
-  Soe  ne.xt  paragraph. 


148 


UOYAI.  SOCIETY  OF  CANADA 


(•»'(■(1  tifU't'ii.  'I'lio  cliiiisi'S  lliiil  iip|»cari'<l  iiillic  inslniclioiis  di  (Juvcriinr 
W  iimni  '  uikI  otliei' unvcriiors.  witli  i't's|Krt  tu  sus|K'iiNii)n  ariil  iilti-iKlimro 
oC  iiu'IiiIkts  worc  rc|ii'iitt'(l.  hlxciiitivc  und  Icitislativc  cimiicilloi'H  wert-, 
as  always,  In  Imld  otlicc  iliiriiiü,'  pK'asiii'c, 

>k\'ll.     «'(IMMISSION    AMI    InsTIU  <Tln.\S    T(i    ( l(i  VKH.\oU-<  i  KNKHAI,    AM» 

LiKI  TKNANT-fioVKUNnH. 

It  is  well  liiTu  Iti  (ilisiTvi-  lli;i.l  duriiiu,'  I  lio  v:\v\y  liistdry  uf  .Nova 
Scotia,  tili'  cominissions  und  instruclions  i^ivon  to  l  hc  various  rcjm*- 
sentativi's  <il'  tlii'  Crown  in  tlu'  provinco  y-avc  ihrni  |Ki\vcrs  •' as  onr 
ca|)taiii-gi(m'ral  and  n;ovrrnor-in-(  liicl' in  and  ovor  onv  provinci' ol'  Novu 
Sc'olia  and  llic  islaiids  and  ti-rritorii's  theivnnto  licionf^-inij;  in  Am.  fica." 
Tlu'si-,  coinnussioiis  appoar  to  liavo  roaso(l  lo  lic  u;ivon  at'tcr  tlu-  coii- 
stitutioiiai  act  ot'  ITIM.  wliitdi  l'ormed  tlie  two  proviiicos  of  rppiT  and 
Lowor  <'anada.  Tlio  ii'ovorn()ri;;tncral  ot' Caiiada  l'rom  lliat  tiiiu'  was 
C'omniissionod  as  ■■our  raptain-ü,'eni'ral  and  yovornor-iii-(diiid'  in  and  ov«m' 
nur  provinci'  of  Xova  Scotia.  or  in  liis  aliscnccto  <iur  licutcnanl-i^overnt)»' 
or  otticcr  administcrin^  tlic  ü;()viM'nincnt  ot'  our  sai<l  provincc  l'or  tho 
tiinc  Ipi'iiii;."-     U]>  to  18(iT  ovcry  coininissioii   to  a  iii'Ufcnant-ü'ovcrnor 

In  casc  ot'tlic  doatli  or  <lnrini'  tlic  aiisoncc  of 


containod  tliosc  words: 
Oiir  captain-fi^cneral  and  ndvornor-in-cdiioi'of  oursaid  jirovincc  ol'  IS'oviv 
Scotia,  iiow  and  l'or  liic  tiinc  beinu;.  wc  do  lioroliy  antiiorizc  and  reciniro 
yon  to  cxcrciso  and  pi'i'l'orin  all  and  siiiii'ular,  tlic  jiowors  and  diroctions 
oontaincd  in  our  comuiission  to  our  captain-nH'nera!  and  i^ovcrnor-in- 
chici",  accordiiiü,'  to  such  instructions  as  ho  hatli  alroady  rcccived  froni  us, 
anii  such  t'urlhcr  ordors  and  instructions  as  iic  or  you  sliail  lioreat'lcr 
rcct'ivc  t'roni  us."  'Plic  coinnussion  and  instructions,  therofoiv.  thoui^Ii  in 
l'orm  a(hlresscd  to  thc  i;-ovL'rnor-n-cucrai. — as  in  Lord  Dnrham's  caso 
ahovc — wcre  rcaily  instructions  to  Iho  licutcnant-ifovernor,  wiui  in  that 
case  had  all  thc  powci's  and  autlioritics  wiiicli  wen'  confci'i'cd  upon  thcin. 

X\'I1I.  Kkkoht  OK  THE  Leoislative  Council  in  1X4.")  kor 

C)HAN0ES    in    IT.S   CoNSTITCTlON. 

In  184.")  thc  Icn'ishitivo  Council  of  Nova  Scotia  jiassod  an  address  to 
Her  Majosty  coinplainin<f  of  cortain  ditticultios  that  had  ariscn  since  thc 
rcmodcllini;  ol'  the  Council  on  account  of  n-entlenien  rcsidini;-  in  thc 
rund  districts  boinii'  unwilliiii;-  to  a<cci)t  thc  ]iosition  of  legislative  coun- 
cillor  "cithcr  from  thc  want  of  a  dclincd  Constitution  or  of  a  pc<'uniary 
Provision  l'or  the  expense  of  the  attendance  <if  the  counti'v  nienibers." 
The  address  concluded  with  a  prayer  that  the  legislative  Council  "might 

I  See  (ibofc,  paragriipli  xi. 

-  See  Lt.-Goveriior  Arehilialtrs  Memo.,  Leg.  C.  .lour..  lK8;i,  p.  KKI. 
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1)0  wlaltÜHlifil  (Ml  siicli   ii   liasis  iis  ini,i,'lil   l»'  cniupatilili'  witli   tlio  rii;l>t, 
oftit'iont  iiMil  iiii|('|ii'ii(l(iit  (liscliariff  ol'its  liii;li  ainl  iiii|ii)rtant  «liitioH."  ' 

XIX.  Anhweu  <»r  L'iun  ST.wtiKY  to  Adkrbss   (»k    iHi.'»  K(ui  ('iian(ib 

IN    THK   ('iiNsTITUTKiN   (»K    LeoIHI.ATIVE   (yOUNCIf,    <»K    NoVA   80OTIA. 

Tlui  culnhial  sccn'lary  of  llin  day,  Lord  Staiili'V — afti-rw.ii'ds  tlio 
Karl  "t  {»t'rliy,  iircniicr  ol'  Kiin-Iaiid-— in  a  dcspatidi  to  linnl  Kalkiaiid, 
Ihüii  liciiU'riant-ü'dVcnior,  dati-d  Aiiifiist  20tli,  ISIi).  assiifiii'd  roii-iniiH  wliy 
it  was  not  possililf  to  niiiUc  |ii'ciiniai'y  jirovision  t'ortlic  paynu-iit  of  tli« 
inemlicr.H,  and  tlion  procci-dud  to  disciiss  '•  tho  sccond  |ir<>i>osal.  tliat  tlio 
toniii'c  of  otliro  of  a  legislative  eouncillor  should  bt>  diiriiii;-  his  life,  and 
not  durinu;  llis  Majesty's  |ik'usniv."  No  such  "socond  proposal "  in 
exaet  words,  it  is  well  to  noto,  was  niade  in  tho  addi'os-^  of  tlie  legislativo 
Council,  as  may  l»e  seen  hy  reference  to  tlie  pi-ecüd.iig  paragrapli  No. 
17.'  Ali  tlint  they  asked  foi- was  a  "  dotined  coiistituticui. "  Lieutenant- 
(rovernoi-  An  liibald,''  discnssing  tlüs  matter  in  1883,  ussiunes  witli  nuuli 
rea  i  ii  that  Lord  Stanley  nuist  liave  been  citing  tlie  langiuige  of  Ijord 
Fali<lan(rs  despatcli  wliicli  accoinpanied  tlie  address  ot'  tho  legislative 
Council,  and  whiidi  was  probably  in  theiiatui-e  of  one  of  thoso  contidontiil 
conniumications  that  are  not  inade  public  except  on  special  occasion.s. 
In  tliis  ilespatcli  '  of  Loi'd  Staidey,  he  did  not  consider  the  urgument 
deduced  froni  the  <'anadian  Constitution  in  favour  of  a  life  terin  as  at  all 
moetiiig  the  case — and  ihis  arguinent  was  obviousiy  in  Lord  Falkland'a 
letter  since  it  is  not  used  in  the  address  of  the  Council,  lle  pointed  otit 
that  the  teniire  id'the  ot!ice  of  legislative  councilloi-  in  Canada  was  '-con- 
nected with  and  rogulaled  by  niany  othev  constitutional  ruies  wliich  uro 
not  in  torce  in  Nova  Scotia,  and  of  which  the  introduction  into  Nova 
Scotia  inight  pcrhaps  be  found  inipossiblc."  Hut  tliough  he  thus  •' hesi- 
tatod  to  adniit  oiu'  of  the  arguments  urged  in  favoiii'  of  tbis  (dumge,"  ho 
added  that  he  did  not  -'design  to  be  understood  asopjioscd  tu  the(duingo 
itself."  He  then  weiit  011  to  ref'er  to  the  fact  that  a  ([uestion  nearly  con- 
nectctl  with  this.  arose  in  New  iifunswicU^  in  1843.  and  he  bad.  on  tho 
lull  of  July  and  30th  Deccmber,  in  that  year,  addressed  to  Sir  \V.  Cole- 
l)rooke,  lieutcnanl-gdvernor  of  that  province.  two  dcspatchos  in  which 
"  he  explained  "  the  viev.s  of  Her  Majest3''s  governnient  011  tho  question 
which  lias  arisen  in  Nova  Scotia.  In  the  tirst  despatcli  of  tiio  lltli  .luly, 
he  States  that  ■•  Her  Majesty's  goveriunent  bad  huinbly  siibniittcd  to  tho 
(iueen  tlieir  opinion  that  it  woiild  be  )»roj)er  to  revise  the  instriunenls  by 
which  the  legislative  Council  of  New  HrunswicU  is  constitutod."     He  had 

'  See  IiCKi*<l'itivi'  Couiifil  .louriml,  IHtö. 

'-'  See  tthuir,  p.  14)^. 

•'See  hffoii ,  piiragrapli  xxiii. 

■•  See  Le^jisiiitive  Comieil  .lounml,  IStd,  Apj).  I. 

•''  See  lifloiv,  paraKrit|)li  xxvii. 
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(iliscrvcd  tluit  tlu'  n'dVcvniiK'iit  '•  luul  rocDiiiinoiidod,  tluil  in  tliat  ivvif<ion 
llif  iiunilier  of  k-gishitivt' einiiicilloi's  shoiild  lic  inciviiscd  to  21  ;  tlmtof 
thiU  mimlici'  si'\'oii  <>idy  sliould  bt"  ])i'i's()i)s  lioliliiii;-  otticos  at  llie  jdcasurc 
üf  llic  Urown  ;  und  tliat  tlu^quornni  sliould  lie  fixi'd  at  8."  Lord  Stanley 
had  also  infornicd  tlic  lioiitoiiant-ü-overnor  of  New  |}nins\vitd<  that  the 
ü'ovci  luni'ut  liad  •' l'nrtlit'i' advised  Her  Majosty  tliat  provisioii  sliould  be 
inadc  tnr  vacaliiiu'  tbe  svats  ot'  mombors,  eitlier  in  thc  ease  of  liankruptcy 
or  insolvoncy,  or  in  any  case  wiiore  ii  intMnbt'V  sliould  Ix*  a  dt'faulter  or 
sliould  bo  c-onvictol  ot'  any  ot  tlio  criini's  wliich,  in  tlic  toehnical  sense  of 
tlic  Word,  ai'i'  distinyuishod  as  iiitanious,  and  tliat  to  tlieso  rulos  \vi'  liad 
proposod  that  anollu'r  sliould  bo  added  t'or  rcnderiiin' void  tlie  seat  ot'any 
nionib(.'r  absentiny  liinisolf.  wlie'tlier  with  or  witliout  loave.  ut'tor  the 
lapsi!  ot' a  cortain  ])VesL'ribod  jioriod.''  In  tlio  later  dospatoh  ot'  the  30th 
Doceinbor.  ]>^43.  Lord  Stanley  liad  int'orined  Sir  W.  Colebrooko  that  "on 
pvoceedini;'  to  exeeute  thc  intcntion  "'  set  t'orth  in  the  ]ireeedini!;  para- 
ü-raph,  he  had  diseovered  that  •' it  wonld  be  jiraetieable  to  liiltil  the 
pledi!;es  ot' the  llth  ot'.luly,  withoul  ineurriny,' the  ineonvenienee  ot' intvo- 
ducini;'  any  ehanme  in  the  royal  commission  and  standiiii;-  instruetions 
ander  whieh  he  was  actiiiü'."  These  ehanges.  eontinned  Lord  Stanley,  in 
the  despateh  to  Lord  Falkland,  were  earriod  into  ett'eet.  They  were 
made.  he  pointed  out  '' at  the  instance  ot'  the  populai-  braneh  ot'  the 
legislature  and  were  suggested  by  that  body  with  the  apparent,  or  rather 
with  the  avowed  desiüii  of  rendering  the  legislative  eouneil  more  aeces- 
sible  to  jiopular  intluenoes,  and  of  bringing  the  two  houses  into  u  niore 
habitual  aeeord  and  harmony  with  eaeli  other."  More  tlian  that,  it 
ajtpeared  to  Her  Majesty's  government  that  "the  proposed  changes 
would  tend  to  elevate  the  eharaeter,  and  to  increaM'  the  legitimate 
authority  and  intluenee  of  the  legislative  eouneil  and  thiis  to  give  ad- 
ditional  stability  to  the  provineial  Constitution  ''  of  Mew  Hriinswiek. 

XX.  Cn.\.\(iKs  Phoposei)  by  Loru  Stanley  in  Case  oi-'  Nova  Scotia. 


le  was  not  aware  of  any  "  reason 


iiitivii,    IM     IUI    i(utiiwiii>    wi    I  iii  1  1  liiiiLi-ii  I .       in-   w  ii^  inii   iiwuii'    III     «HIN         iv.immi 

for  doiibtiiig  i1k'  power  of  the  t^iu'eii  to  eft'eet  the  i-hange  [lernianeiuU', 
in  the  unaided  exereisr  d^  jh-r  Majesty's  royal  prerogative,"  and  he 
sIkuiM    reiii'.rd   '•  as  inipriipcr  and  uneonstitutional.  an  applieatioii  to  par- 


'l'lif  iiiilio  arc  tlie  pre^oiit  wiitci 
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liiiiiR'iit  tor  tluit  |im'ii(isi'."  These  coiK-lusioiis  vospecting  tlie  ohanii:es  in 
Novii  Sc'otia  wiTo  subiiiittod  liy  Lord  Stanley  to  Her  Majesty  ■  wlm  lia> 
lieen  pleasod  Id  signify  lior  sanction  of  Uiein,  and  lo  command  me  toenm- 
iniinicate  it  lo  llie  leü,'islative  Council,  as  comprisinü;  in  sulistanee  tlie 
iin>\ver  whicli  Her  .Majesly  is  pleased  to  return  to  iheir  loyal  and  diUiful 
address.'' 


XXI.      AnsWKK    OK    JiKOISIiATIVK    ColNCH,    dl'      XoVA    S('i>T|.\    Tu    i,i>l!T) 

Stanm.kv's   Dksi'atcii  OK   2(»TM    Ar(iisT.   IS-ir». 

'Pliis  des|)atch  of  iionl  Stanley  '•  coniprising  in  sulistance  tlie  auswer 
of  Uvv  .^^aJesty  "  lo  tlie  address  in  question,  was  communicated  in  dne 
form  to  the  legislative  Council  of  Xova  Scotia  on  tlie  l:{tli  .laiiuary,  1>4(I. 
'I'lie  Council  considered  tlie(ics|)atcii  and  caiiie  to  the  foilowing  ri'soluiions 
which  were  emliodied  in  an  address  to  the  lieulenant-governor,  willi  the 
reijuest  tliat  they  he  ••suhinitted  to  Her  Maje.ity's  government  as  the 
result  of  their  deliberations  ujion  the  proposal  contained  in  the  said 
despatch  : 

••  h'rxnlrcd.  Tliat  this  house  higlily  valuing  the  increased  staliility 
\vhich  Her  Majesty  has  heen  pleased  to  eonfer  upon  thi-  legislative  Council. 
und  member.s  of  that  hody  humhly  express  tl  eir  thanks  to  Her  .Majesty 
for  a  inoasure  so  gratitying  to  tlieni,  aml  in  their  opinion  so  heneticial  to 
the  country. 

"  Jicmlccd.  That  this  hons^'  roiu'urs  in  tlie  nrccssif//  dml  />r"priifi/  of 
tlir  condifioiis  atttniicd  tu  fhe  i'<)ncet<s(0)i<'f  ii  tcnnrc  for  lifc  to  its  iiwnilii n} 
vi/,.  :  That  it  shall  consist  ordinarily  of  twenly-oiio  inemliers. — that  of 
that  nuinliei'  seven  only  shall  he  persons  hohling  otHce  at  the  pleasurc  of 
tlie  Crown — that  if  aiiy  inetnher  shall  fall  to  give  his  attendance  in 
tlu^  said  legislative  Council  without  Her  ^fajesty's  perini.ssion,  or  that  of 
the  lieutenant-governor.  for  siudi  nuniher  of  sessions  as  inay  be  tixed  by 
Her  Majesty's  governineiit.  or  shall  becoiue  banUrupt  or  insolvent  or 
niaki' anv  general  assigiiineiit  ot'  his  etfects  for  the  bciietit  (d'  his  crcdi- 
tors.  or  taUe  the  beiU'tit  of  aiiy  law  relating  to  insolvent  dehtors.  or 
becoiiie  a  iiublic  defaulter,  or  shall  have  coiniuitted.  or  shall  commit. 
any  treasoii  or  feloiiy,  or  any  crime  teidiiiically  denominated  iiifamous. 
the  «eat  of  such  Icü'islative  coimcillor  shall  thcreb\-  becoiiu'  vacant." 


.\.\1I.      i)KSI'AT(ll    OK     Mn.    (Jl.ADSTONK    AS     ( 'ol.oN  |  A I.    .Sk(  llK.TAltV    u\ 

rUK    SAMK    Sl   11,1  KIT. 

These  resolutioiis,  which  show  clcarly  that  the  legislative  coiiiicil 
gratefully  concurred  in  tiie  (diaiiges  saiictioiicd  by  the  sovereign.  wciv 
duly  coininunicatiMl  f.-  the  lieuteiiaiit-goveriior  to  Mr.  ( iladstoiic.  wlio 
had  in  the  iiieantime  iii'come  secretary  of  state  for  the  colonial  and   war 

'  'l'lic  itiilics  ari'  tiic  prcM'    t  wiito  's. 
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(Icjiiirtnu'iit  in  llie  lu  \v  iinvci'niiR'iil  Icd  \>y  Loi'd  .loliii  IJu^scll.  wlm  luul 
.su((i'c(U'(l  Sir  IJoIhtI  I'ccI.  In  Mr.  (ihulslonc's  answer '  to  L(>v(l  Falk- 
liind.  linder  datc  ot'tlic  4tli  3l:iy.  lS4(i.  lu-  comnieiiocs  liy  sim|ily  acUnow- 
Ifd^iiiy;  tlic  receipt  ol'  tlio  dospatcdi  iiiclosiiii;-  •certain  rosdlutioim 
adi>|iU'ii  UM  iIk-  l;ttli  Mai'ch  last,  iiy  tlu'  k'nislatiw  coiinci!  of  iw>va 
ScDtia.  cxim-ssive  ol'tlieir  satisl'actioii  at  llic  (diann'o«  wlu(di  Her  .Majcsty 
has  In-en  jdeasod  to  sanotion  in  thc  coiislitution  ol  tliat  liouse."  Ih-  tlioii 
•i>;(K's  on  tu  say  tliat  '•  provision  had  Ik'oii  inadc  in  llie  coiuniission  tu  Karl 
•Catlicart,  as  yo/criior  of  Nova  Seotia.  ior  iiioroasinu-  tlie  niuniicr  of 
meniiicrs  of  tho  losj^islative  coumil  df  tliat  province  froiii  1."»  to  21  ;"  Imt 
it  was  not  "(lotMiU'd  noeossary  to  insert  in  tlic  royal  Instructions  tlic  riilo 
ivstrictint;;  tlic  nunibcr  of  c'ouncillors  iioldiny  oftice,"  l)Ut  tlic  licutenant- 
H-ovcriior  was  rcquiri'd  in  aecordaiicc  with  tlic  iiitcntion  of  Mr.  <ilad- 
.stoiic's  prcdeccssor.  Lord  Stanley — as  statcd  in  liis  dcspatcli  of  Auii'ust 
•Jdtli.  givc'i  aliovc — ■•  to  oiiscrvc  tlic  practico  wliicli  subsists  in  tlie  iiciü,'li- 
.  ttouring  province  of  Xcw  nriinswick."  and  from  liis  rccoimiu'nilations 
'■in  conforniity  with  tlic  (^»iiccn's  conunands,  tliat  liciiccfortli  of  tlic  21 
menilicrs  of  tlic  legislative  counoil,  7  only  shall  bc  pcisoiis  lioldinj;'  ottice 
at  tlio  iileasurc  of  thc  Crown."  With  rcsjiect  "  to  thc  vacatiiü;' of  seats 
at  thc  le<>-islative  Council."  Mr.  (Jlail.stonc  had  only  to  statc  "tliat  if  any 
nuMiibcroi'  tliat  hoard.  ]ilaccd  in  \hv  position  dcscrihcd  in  my  prcdcccs- 
sor's  dcspateh  of  thi' 2(»t]i  Auü,Mist.  184.'),- shall  not  volniitarily  rcsi^ii  his 
otfice ''  thc  licuteiiant-ii'overnor  would  •■  considor  it  his  ('uty  to  rcsort  to 
tlic  nu'asurc  of  sus|)ensi(/ii.'' 


XXIli.     I/r.-GoVKIiNOK    Al'.CIIIHAMl's    ( 'o.VCl,  I  Slo.VS    KI{o:\l     liOlili 

St.WI.Kv's     |)KSI>AT('n    AS    TO    TlIK    LiKK    TK.MliK    o|'     V 

IiK(ilSl,ATI  VK    (  'ol  Neil,!, OK. 

I  have  (Iwelt  at  lenii'th  on  this  dcspateh  of  Lord  Stanley  of  the  2(ltii 
-IXuüUsl.  lS4r).  licoaiisc  of  thc  iniportancc  i;-ivcn  to  it  by  Licutcnant- 
(Jovcrnor  Arcliibald  in  1SS;{.  when  he  laid  his  vicws  with  rcspcct  to  thc 
tennn'  of  legislative  couneiljors  beforc  the  K'gislativc  Council  of  Nova 
Scotia.  11  e  drew  the  conclusioii ''  tliat  this  <lcspat(di.  takcn  in  eonjuiiction 
•with  that  of  .Nfr.  (iladslone.  •enlaru'cd  t  he  teniirc  of  a  seat  of  a  lei;islati\t' 
eonncillor  from  beini;' onc  ol'  pleasurc  to  that  (d'  life.  sulijcet  only  to  bo 
•  defeated  by  the  oceurrenee  of  one  of  tiic  cvent.s  speciticd  in  the  ilcs|)aleli 
and  resolutioiis.-'  ''riiis  matter."  he  added.  •■  was  miieh  in  the  iiaturo  of 
a  eoiiijiaet  bctwceii  theCi'own  and  thc  Council,  and  thc  fiMlb  of  the 
<  "rowii  was  tinally  plcdii'cd  to  thc  enlarü'cil  teiinrc."  <  ioxcrnor  A  ndiihald. 
in  eomiiiij  to  the  conclusioii.  was  lai'ucly  iuHucneed  by  the  aetion  wliich 
was  takeu  in  New  Hi-iiiiswick  and  on  which  Lord  Stanley  dwclt  as  forni- 

I  Sei-  Nova  Scotia  lA-ff.  Joiir.,  1SI7.  App.  l,  )).  1"). 
-  See  iilKirr.  piir;i!J:r!iplis  xix.,  xx. 
•See  \a'\x   C.  Joiir.,  iss:i,  jip.  101  11t. 
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ihn'  a  iPivci'ilfiit  tor  a  cliangt'  in  tlu'  (•(tustitutinii  of  tho  leu;islalivo  Council 
ot  Nova  Scotia.  (iovoninr  Ardiiliald  did  not  iü'inn'c  tlic  iact  thut  tho 
conciusion  to  wliicli  lic  had  vtnuv  was  apparontiy  contradictod  hy  tlic 
fiict  lliat  in  sevcval  cdininissions  and  instnictions  issuod  to  f^overnoi-s  of 
Xova  Scoiia.  sul)sf(|ncnt  to  tlic  ilespatchos  in  quostion,  all  tippointnients 
t<>  tlic  cimncil  cnntinucd  to  hc  madc  "(lui'ing  iilcasurc.'  lle  mcets  this 
olijcction — vital  on  thc  face  of  it — bv  tlio  tnliowinn-  statcincnt  : 

•  It  would  havc  scemed  tho  ])ropcr  thing  to  revise  tho  terms  of  ilio 
royal  commission  and  Instructions,  so  as  to  have  made  thein  contbrinable 
to  thc  altcrcd  tonurc,  and  this  is  thc  course  which  tirst  siiggcsted  itsclf  to 
the  coloiüal  sccretary,  as  appcars  by  his  dcspatch  of  thc  llth  .luly.  \8i'.i. 
to  Sir  Williani  Colcbrooke.  quoted  abovc.  Hut  on  furthcr  considcration 
Lord  .Stanley  infurmod  Sir  W.  Colebrookc.  in  anothcr  and  lator  dcspatch  ' 
of  the  30th  Deceiniier.  18415.  that,  on  procccding  to  exccutc  his  Intention 
in  thc  form  annotnicod  in  tlie  i)rcvious  dcspatch.  it  had  been  <i-ratif'ying 
to  him  to  discovcr  that  it  would  bc  ])ractical»ie  to  fidtil  thc  ])lcdo-es  con- 
taincd  therein.  without  incurrinij;  thc  inconveuicncc  of  introducing  auy 
changc  in  thc  royal  comniission  and  standing  Instructions  under  which 
hc  was  acting.''  So  that  it  would  a])peur  ''the  lifo  tenurc  had  been  in- 
troduced  in  the  niost  solemn  form  into  the  Constitution  of  the  Council  in 
New  Brunswick,  without  changing  thc  wording  of  the  royal  coinmissions 
or  instruction.-..  It  that  iccrc  tlic  cKf^t'  t/iirc  [/«  Neir  lirunsici(k'\  therc 
can  he  no  rcdson  uiiy  it  shoulil  not  be  so  licrc  [in  Nuca  >Sc(itia].'' - 

XXIV.  Eeview  01'  TiiK  ('iiA.\(iK.s  IN  Xew   Hhuns wick  Constitution. 

As  (rovernor  Arcliiliald  ap|icars  to  h  avc  fallen  into  an  error  in  thc 
forcgoing  statemcnt  it  is  iin])ortant  that  we  should  now  rcview  thc  facts 
in  New  Brunswick,  though  I  shall  show  at  thc  dose  of  this  rcview.  whcn 
I  conie  to  give  niy  conclusions  on  the  facts,  that  this  error,  too,  docs  not 
impair  the  generul  arguinent  of  thc  lieutenant-governor  in  the  (»iiinion  he 
formed  on  Lord  Staidey's  dcspat(di. 


XX\'.  AiuiKKSs   OK    Xew    Bhunswkk    Assemhlv    with    Respeot    to 

LeiüSI.ATIVE    CoiNCII.    OK    TU.VT    rH0VtN<'E. 

Xow  it  appcars  t'roni  the  Journals  '  of  the  house  of  assenibly  of  New 
Brunswick  that  in  the  si.'s.sion  of  1^43.  that  body  ])assed  an  adilress  to  the 
Queen,  jiraylng  that  such  changcs  should  bc  ma<lc  in  thc  Constitution  of 
thc  legislative  Council  as  would  inakc  it  '  so  free  froni  otlicial  intlucnces 
as  to  form  a  consiitutional  check  as  well  as  upon  thc  executive,  as  the 
rcprescntiilivc    brauch     of    thc    Icgislature.'      They    proposed    for    Her 

'  See  iil)i)ii\  \i.  IM. 

-  Tlie  ilalics  ;incl  woi'ils  in  linickcts  aic  inine. 

•■Si.,'  N.IJ.  As.s.  .lüur.,  lSJ:f,  i)|..  is,s--2Sii. 
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Majcstys  coiisidt'i'ulioii  '•thiil  oacli  im'inlmr  ot'  tlie  couikmI  slionUl  ho 
seizt'd  of  a  cortaiii  amount  of  uiieneumliiMv<l  real  estato  ;  and  tliat  tlio 
8oats  dt'  iiR'inboi's  shitiild  lio  vacated  oii  tlirir  ooasin<f  to  Ik'  ))()ss('ss(.'d  of  a 
siilistaiitial  ([iialiticatioii.  or  oii  llicir  liocoiniiiü;  hanUnipt.  oxocutiiig  a 
coiiipositioii  dt'i'd,  licooinin^  a  ituhik' di-taulti-r,  dt  lu-glceting  to  givi' tlieir 
■ittendanro  t'or  a  givou  tiiiu',  without  loave  of  the  licutenant-govcrnor." 
Tlie  assombly  dwH'lt  oii  tlii'  fact  tliat  of  tlic  t'iglitoi'ii  mcnibers  tliat  then 
(•oiii]»osed  tlu'  Council.  '•  a  givat  iiroportion  hcld  otticcs  at  plcasuro  luider 
tlic  Crown,  aiid  tlio  princii)al  otliccrs  of  llie  govcrnniont  generali}'  forma 
inajority  of  tlie  inemljers  ]>resent  ; ''  and  tliat  it  was  not  possible  tliat  •'  a 
body  (SO  constituted  can  be  supposed  to  legislate  with  the  independence 
neeessary  to  secui'c  public  contidi'uce  in  their  acts.''  In  the  tirst  settlenient 
of  the  j)roviuce,  'it  was  neeessary,  froni  (he  paueity  of  <jualitied  nien.  to 
api^oint  the  prinoipal  otticers  of  the  provineial  government  to  soats  in  the 
legislative  eouneil,"  bntas  such  necessity  had  eeased  to  exist,  the  assembly 
•'  hunibly  coneeive  thata  more  constitutional  systeni  should  be  established 
and  that,  so  far  as  regards  public  otticei-s.  they  should  never  exceed  the 
nuniber  neeessary  to  eonduet  the  bueiness  of  the  governmeiit  in  that 
house."'  In  conclnsion,  the  address  iniplores  Ifer  Majesty  "  eithev  by  the 
exercisc  of  the  royal  prerogative,  or  otherwise.  to  establish  such  salutarj' 
jirovisions  for  the  future,  as  may  etfeetually  secure  the  independence  of 
that  body." 

XX^'1.  Answkh  OK  LniU)  Stan'LK.v  to  Ai>i>kkss  <tK   Lkoisi.ativk 
CoiNcii,  OK  Nkw   Biti  nswick. 

It  will  be  seen  that  in  t'iis  address  thcrt'  is  no  reference  to  a  life 
tenure.  and  eonsequently  there  is  no  mention  of  that  subjeet  in  the  des- 
patcli  of  Lord  «Stanley  of  the  lltli  of  .inly,  I84."i.  in  answer  to  that 
address.  Certain  ehanges  were,  however,  niade  in  accordancc  with  the 
suiTirestion  of  the  asseniblv.  as  was  iiointed  out  in  the  desiiatch  of  Lord 
Stanley  to  Lord  Falkiand  in  .Vugust.  ISb") — themost  iinportant  lieing  the 
liniitation  of  otlice  holders  with  seats  in  ihe  Council.' 


XW'II.    liMiui  Stanleys   Phkcisk  St.vtkmknt    ok  CiiAMiKs  in    Xew 

1)1(1  NSW  liK    <  'oNSI'rri    l'loN. 


In  a  later  dcspatch  of  tlu' ;{i»tli  Dcceniber.  ISH!.  fiOrd  Stanley  pro- 
cecds  to  show  the  natnre  of  the  ehanges  in  the  Constitution  of  New 
Mrunswick.  and  the  reasons  why  it  was  not  neeessary  to  change  the 
coniniission  and  Instructions.  1  draw  special  attention  to  Ins  language 
as  it  i»  obvious  that  Lieutenant  (iovcrnor  Arcliibald  ilid  not  fully 
apprcciatc  its  signiticance. 


Si'f  (liwrr,  |).  1.^(1. 
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'•  Oll  i)r()toodi!iu:  tn  oxocnto  the  Intention  which  I  hud  thiis  aiuioiiin- 
od,  uidod  by  yoiir  two  hist  iiioiitionod  dosputohos.  it  ha.s  boeii  gratitying 
to  iiio  to  diseovor  tliat  it  will  bo  praoticablo  to  fiiltil  tho  ])!odgos  coiitaiiiod 
in  my  <lospatoh  ot'  thc  lith  otMiily,  without  inciirring  tlio  incoiivonionoo 
of  introduciiiü:  aiiy  chaiigo  in  thc  royal  conuni^sion  and  staiidiiig 
instiMiotions,  iindor  which  yon  aro  aotiiig. 

].  ••  Tlio  tirst  changt^  lo  lie  inado  is  that  of  inoroasing,  froin  tiftooii  to 
twonty-oiie.  tho  total  nnniboi- of  tho  nioinbors  of  tho  logislativo  ooniicii. 
In  exercisoof  tho  power  vosorvod  to  Hör  Majosty  bytiie  royal  oomniission, 
tho  (^uooii  has  partiall}-  oH'ootod  tliis  altoratioii,  by  issuing.  iindor  tho 
rcyal  simi  iiiiimial.  tho  four  aooonipanviiig  Warrants  for  tho  appoiiitinont 
of  four  of  tho  additional  oounoillors. 

'2.  ••  Tho  rule.  ihat  of  tho  twonty-oiio  inoinltors  of  tho  logislative 
Council,  sevon  oniy  should  bc  pevsons  liolding  ottico  at  iho  pleasuro  of  tho 
Crown,  boiiig  a  rulo  in  rostvaint  of  tho  royal  i)rorogativo.  aii<l  obligatoiy 
to  tho  Crown  itsolf  is  as  fully  ostablished.  and  ijs  as  binding  whon  laid 
down  in  Hör  .Majo-ty's  iianio,  in  puvsuanco  of  tho  coniniand!<  which  the 
Queen  has  booii  ploasod  to  lay  oii  nie  for  that  purjtoso,  as  if  it  weiv  iiicor- 
poratod  in  the  royal  instructions. 

H.  "That  the  (|Uoruiii  should  he  tixed  at  oight.  is  a  rule,  the 
repetition  of  whidi  would  be  snportiuous,  a»  it  is  already  to  be  found  in 
tho  royal  coinmission. 

4.  •■  As  the  conimissioii  alroady  authorizos  von.  on  snrticiont  cause,  to 
suspend  any  moinber  of  tho  logislativo  council.  and  as  they  all  hold  their 
otticos  at  the  (^uoen's  ploasiiro.  the  pi'inci])lo  that  evory  seat  shall  be 
vacated  on  proof  that  tho  iiolder  has  become  bankrnpt  or  insolvent,  or  a 
))ubiio  defaultor.  or  guilty  of  any  infainous  crime,  is  a  vule  which.  without 
any  chango  in  that  coinmission,  may  bo  eUbctualh'  establ'shed.  If  any 
such  caso  should  aiise.  you  will  immediately  oxorciso  tho  power  of 
Suspension  alroady  vested  in  you.  iior  will  the  (^110011  hesitato  to  contirm 
any  such  Suspension,  by  tho  tinal  romoval  <>f  tho  person  attected  by  it.  if 
thofact  on  which  your  original  ordormay  j)rocood.  shall  be  substantiatod. 

.").  ••The  last  chango  coiitomplatod  in  my  despatch  of  tho  llth  of 
.luly,  rogards  the  otioct  of  tho  unauthorizod  or  jirotractod  absouco  ot 
mombors  of  tho  logislative  couiicil.  On  roforring  to  your  prcsont  in- 
structions. \-ou  will  howevor  seo  that  all  that  is  necossary  for  socuring 
this  objoct  is  dose  atlhoronce  to  tho  provisions  of  thein. 

••  Whenovor  a  chango  in  tho  otlico  of  govornor-gonoral  may  roudor 
indispensable  tho  issuing  of  a  new  coinmis.siou  and  Instructions,  caro  will 
bo  takon  that  thoy  should  bo  franiod  in  st  riet  aceordanco  with  tho  viows 
and  inlontions  oxplained  in  my  prosoiit  dos]iatcli,  and  in  that  of  the  Ulli 
of  ,luly.  In  tho  nioantimo  you  will  tind  that  thore  is  nothing  in  the 
oxisling  coinmission  anil  instructions  which  oould  in  any  dogroo  obstruct 
or  intorforo   with    tho    comjileto   tullilment   of    Her   .^^ajesty's   gracious 
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|nirpnsi'.  Fl)!'  tlu'  iikhv  cnniiilcti'  t'liiciiliiliuM  of  tli-'m.  j'oii  will  com- 
imiiiiriiti'  lliis  (lo.s|patcli.  üikI  iny  (lc'H)i;itcli  of  tlio  lltli  (>♦'  .luly,  (o  lioth 
liouscs  of  thc  iiroviiicinl  li'ijfislatinv,  in  coinpliaiici'  witli  m_v  addiVH^  tur 
tili'  |iri>(lucli()ii  (it'liiOMi  wliicli  tiicy  niay  prcsoiit  yi»ii." 

.\X\'ll.    InKKUKNCK    tu    HK    DkaWN    KItuM    F(iHE<l(iIMi    J^KSPATCII. 

it  will  bi!  soon,  tiioivt'ore.  llint  in  lln.»  t'oregoing  dcspatcli  tiiere  is  nn 
irii'rfnoc  to  a  lifo  tonuri".  Imt  only  to  tlio  s|i('(.'iric  cliangcs  (o  wliicIi  tlu' 
iiiiluTial  ü;oviTnnR'nt  liad  aijfivi'd.  anil  wliicli  did  not  noocssarily  involve 
an'  aitoration  ot'thc  (.ommission  and  instructions  of  tlio  govornov.  This 
<lospatih.  indood,  liy  its  specific  eliaracter,  ett'octually  di^pose8  of  ( rovernov 
Archiliald's  snpposition  tliat  tJioiv  was  a  rol'cronco  to  a  chango  to  lifo 
tciiurc  in  tlio  intiniation  hy  Lord  Stanli'V  tliat  no  changes  noeti  1)0  niade 
in  tho  coniniission  and  instructions. 


XXIX.    Rki^ikst  Ol-   l,K(iisr,ATiVK  (^iiNTii.  OK  Xkw  ]ii{rNswrrK  koh 

A    MOKK     I'kKMANKNT    TeM  ÜE    AKTEIl    EecEII'T    OF     DesPATCUKS 

IN    (^lESTION. 

l?ut  WC  liavc  morc  cvidcncc  bcaring  on  this  (jucstion  of  a  .-»upposcd 
lifc  tennn'  of  legislative  councillors  in  New  Brunswick.  In  tho  sossion  of 
1S44.  tho  legislative  Council  of  tho  ])rovinco  went  into  comniitteo  of  tho 
wholo  on  Lord  Staidoys  dospatclies  of  tho  lltii  .luly  and  IJdth  Decembor. 
1S4:),  inentioned  ahovo.  and  camo  to  tho  following  rosohitions: 

"  iH'oply  inipro.'^sod  with  tho  o])inion  that  tho  hap])inoss  and  wol- 
faro  of  Your  ALaJosty's  Loyal  aml  Faithful  Suhjects.  tho  l'ooplo  of  New 
Hrunswick,  can  onlv  bo  inaintained  bv  socuring  to  thoni  tho  inixcd  form 
of  govornnient  wliich  has  placod  Your  Majosty's  Kingdoni  foroniost 
iiniong  the  luUions  of  tho  civilizod  World,  we  would  respectfully  solicit 
Youv  .^^ajo.sty's  gracious  considoration  to  the  ])resont  position  of  the 
legislative  Council,  as  ono  i)ranch  of  tho  provincial  logislaturo,  and  humlily 
s)ibnnc  that  it  sliould  bo  cslablishod  upon  a  inore  permanent  basis.  and  in 
doser  analogy  to  tho  socoud  branch  of  the  imjtorial  parliamont. 

•Your  Majosty  wi'l  roadily  porcoivo  that  for  a  legislative  body  to 
hold  ottico  nioroly  during  pleasuro.  has  a  tondoncy  to  oxposo  thoni  not 
only  to  uuduo  inHuouci-  o 


if  tho  |iopular  branch  of  tho  logislaturo,  when- 
ever  that  branch  happons  to  bo  dissatistiod  with  tlioii'  proccedings  ;  and 
although  in  tiinos  of  comparativo  trau<|uillity  •<uch  intluonce  may  In- 
raroly  oxortod,  in  casc>  of  omorgenc}*,  whon  vital  ipiostions  aro  undor 
discussiou.  the  indopendeuco  of  tho  Council  intondod  as  a  groat  consti- 
tutional  check  to  tho  othor  two  liranchos.  may  bi'  jilacod  in  iieril.  and  the 
groat  objoct  for  which  that  middio  branch  was  callod  into  oxistonco  will 
<'ithor  bo  lottored  or  ri'uderod  inotlicient. 


I    iiliiidil 
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••  Wo  bog  Imiiililv  In  iviin'>eiil  tlial  lln-  wcin-lit  an«!  iiifhu'iict'  ol  ilu- 
loyislativf  couiu'il  a>  an  iii(lü|ii'n(lont  bi'aiii'li  nf  tlic  Ici^islatun.',  inainly 
(li'|K'ii(l  lipon  its  cliaractcr  t'oi'  staliility  in  llic  oycs  ot'  llic  coiintry.  and 
tliat  it  woiild  lii'  hii^lily  <losii'iilili'  lliat  tlic  Icnurt'  of  oHico  ol'tliL'  nifinliiTs 
of  tln'  It^ifislativc  rouiH'il  shimlil  Ite  during  n'ood  lioliaviour.  and  shoidil 
al-«!  bi'  sul)jfct  to  ihi'  sanic  disqualitications  and  uun\v  of  vaeating  tlio 
seats  of  tili'  nu'nd)Oi's  by  rcason  tliorcof.  a>  mv  jiivscribi'd  Ibr  tbf  legis- 
lative conncil  ol'  Canada  by  tlu'  iniperiai  |parlianu'nt. 

■  Wü  iheivtnro  oarnt'stly  inijiloi'c  Vom- Majesty's  benign  and  t'avour- 
able  eonsidcmtion  ot'  tlie  siibject.  and  lliat  Your  Majesty  will  bu 
graciiMisly  pleased  to  ado|)t  sncli  nieasni'es  as  will  secure  to  tltis  lirancli 
of  the  legislature  tliose  rights  and  privileges,  so  essential  lo  tlie  ])erfectiou 
of  the  oolonial  Constitution  of  Your  Majesty's  loyal  province  of  New 
Brunswick." 


XXX.    AnsWKU    OK     LoRli  St.WI.KV   UkKI  SIN(i   TIIK    Cli.WOK  SlU(lKSTKl), 
J.IFK    TknIHK    oh    (rooli     HkIIAVIoIH. 

In  this  address,  the  jirayer  was  ibv  a  tcnuri'  dnring  good  behaviour, 
er  in  otlier  words.  conslitutionally  for  life,'  as  in  the  cases  of  Judges  in 
England  and  in  all  de]K'ndeneies  of  the  Crown.  In  his  re]dy  of  the  26vd 
of  August.  1S44,  I.ovd  Stanley  says  : 

'•I  have  laid  bofore  the  (^ueen  the  address  of  the  nienabers  of  the 
legislative  couneil  of  New  lirunswielc.  (inelosed  in  your  despateh  of  the 
l(!lh  of  last  April,)  reeonunending  that  their  teiuire  of  oftiee  should  Ite 
during  good  behaviour  ;  and  that  thej-  should  be  subjeet  to  the  sanio 
disqualitications  and  mode  of  vacating  their  seats  as  havo  been  prescribed 
foi'  the  legislative  cotiucil  of  Canada  by  the  inii)evial  parliament. 

'•  llaving  luatuvoly  weighed  this  addri'ss,  and  the  despatches  noted 
in  the  niargin.  which  you  havo  addre.ssed  to  nie  in  referenco  to  it,  l  have 
to  acquaint  you  that  the  grounds  for  ett'ecting  such  a  change  in  the  Con- 
stitution of  this  braiudi  of  the  legislature.  as  is  desirod.  have  not  aiq)eai'ed 
to  nie  to  be  sutticient  to  justify  nie  in  advising  the  (^ueen  to  accede  to  the 
wi^hes  of  the  legislative  couneil. 

••  J  have  accordingly  to  instruct  you  to  inforni  the  legislative  couneil 
of  New  Brunswick,  that  thoiigh  Her  Majesty  was  pleased  to  receive  their 
address  veiy  gracioiisly,  Her  Majesty  has  not  given  nie  tiny  i'oniniands 
in  respect  to  it.' 

XXXI.     l.VI'KliK.NCK    TO    HK     Dit.VW.V    !•  Uo.\I    TUl'.     IllSToRV    ol'     XkW 
BlU  XSWK'K    IN    THIS    CasK. 

This  suniniary  of  the  hisiory  of  the  changes  in  the  Constitution  of 
llie  legislative  couneil  of  Xew  i?runswick  in  lS4o-4  niakes  it  quite  cloar 

'  "  A(,pointiiieiits  miulcduriiip;  j^odil  bühiivlour  create  a  life  iiiterest  In  the  otlici", 
unk'ss  spccirtcally  inaik'  foi'  >i  terni  of  yeiirs."  AiisoiTs  "  Law  aiui  Custoiu  of  the 
CüiisUtution,  "  II.,  -lOi. 
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thiit  Lii'Uti'iiiiiit-' iovtM'iior  Anliil)al(l  liad  not  jucurali-lv  ivpprelioinlod  tho 
cjiso.  and  tliat  lln-  positive  conclii.Mons  lii'  di'cw  witli  n'spcct  (o  tho  nican- 
ing  <>t'  Lord  Stanley's  dt-sputoh  ot'  tlic  20tli  Ani-iist.  Ist'),  us  to  tlio 
Constitution  oi'tlic  leu;isltttivc  Council  ot'  Nova  Scotiu  wcrc  not  justitiod  by 
i'nc  lacts  in  tlu'  t'ornicv  provincc.     Tlic  Iwo  l'acts  stand  out  cloarly  : 

1.  Tliat  thc  i'cniarUs  madc  liy  Lord  Stanley,' tliat  it  was  not  ncccsisaiy 
tliü  i'oyal  conunission  and  instructioni'«  in    lulHl- 


to  tnako  any  cliangos  in 
incut  ot'the  pk'difcs  containod  in  liis  (lc8|tat(  li  of  llth.Iul}-,  184;j.  refcrred 
to  ccrtain  cliani^cs  wliich  lic  cxplaincd  s|)ccitically  in  a  later  dcspatcli  ■  of 
llie  l'AHh  Dccciulicr.  1S4.'!.  and  not  to  a  cluin^o  ot' lifo  tcnuro. 

2.  Tluit  it  doos  not  a])pcar  by  tlicsc  dospatchcs,  as  assumcd  by 
Lieutcnant-(iovoriioi'  Archibald '' in  lss;{.  that  •  tho  lifo  tonure  had  boon 
introducod  in  the  inost  soleinn  form  iuto  tho  Constitution  of  tho  Council 
of  Now  HrunswioU."  but  if  thoro  woro  any  doubt  on  this  point  it  is 
otl'octually  dispcilod  by  ivforonco  to  tho  lator  dospatch  *  of  liOi'd  Stanley 
of  tho  'llWd  August.  1S44,  in  answor  to  tho  addressof  tho  legislative  Coun- 
cil, nsking  for  a  ti'nui'o  during  f^ood  liohaviour. 

tfovornor  Archibalds  niistakc  (ofwhich  niuch  was  niado  by  corro- 
spondonts  in  tho  pross  during  tlu' controvorsy  ou  tho  subjoct)  was  cloarly 


in  dwolinig  too  stron 


.u-ly 


on 


tho  action   in  Xew    Hrunswick,  as  if  it  woro 


•h 


tl 


wliereas  tlio  courso 


conclusive  as  to  tho  facts  at  issue  in  Nova  Scotia 
pursued  in  tho  fonnor  provinco  had  boon  siniply  nioiilionoil  by  Lord 
.Stanley,  in  niy  o]>inion.  as  a  ])rocodont  for  changos  in  Nova  Scotia,  and 
not  as  showing  all  that  was  to  be  dono  in  that  |)rovinco,  but  I  shall  rofer 
fuUy  to  this  point  at   a  lator  stage  of  this  arguniont.   and  shall    not   now 


break  the  coutinuitv  of  this  historical  luirrative.  whicl 


1  is  nocessarily  ])ro- 


codont  to  tho  couelusions  1  have  conie  to  on  tho  quostion  at  issue. 
NXXll.    Lkhisi.ai'i VK  ('or.NciiJ-oits   noi,i)  niitixii    Pi.k.vsiuk  iiv 

(loVKKNoli's    Co.MMrS.SIONS    SfMSKQI'KNT    To    LS4(i. 

Wlien  wo  conio  to  consull  thi'  conimissions  and  inst i'uctions  tliat 
woro  issued  to  govornorti-general  under  tho  royal  sign  nuinual  and  signot, 
subso([uent  to  Lord  Stanley's  dospatch,  which.  in  Lioutonant-Govei'nor 
Archibald's  opinioii,  niado  so  iinportant  a  idiange  in  the  Constitution  of 
Nova  Scotia,  wo  find  that  oach  and  all  niaib'  the  appointnients  during 
pleasure  and  providod  for  a  general  power  of  suspension  as  in  all  |)rovious 
conimissions  and  Instructions  for  a  Century  and  a  iialf.  In  tho  Kar'  of 
("athcart's  comniission  and  instriictions.  issued  on  Marcii  Ifith.  LSKi,  it  is 
specially  providod  that  the  nnmber  of  membei's  of  the  legislative  Council 
shall  not  excoed  twi'iity-one  in  all  and  no  otherchango  was  made  in  theso 

'  Si'e  (ibovr,  paragraph  xiv. 
-  See  iihoir,  parajirapli  xxvii. 
■'See  (ibotr,  i)aragrai)li  xxiii. 
^  See  aliorc.  i)ara)j;nipli  xxx. 
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(hMiiincntH.  As  iiUiintiti'd  Ity  Mr.  (iladsloiio'  it  was  not  nocossury  to 
intiko  u  diaiigo  as  to  tlu-  iiuinl)cr  of  cKiincillors  holdiiii!,-  otHeo  at  tho 
lili'asurc  nf  tlio  Crown.  Thy  coiniuission  and  insd-uctions  to  tlu'  Karl  of 
\']\</\\\.  1S4S,  to  Sil-  l'kiniiind  Iloail  in  IS.')!,  und  to  Lord  Monck  in  IStU, 
Weif  all  to  tlu-  sanu>  ottfct.  Tho  loniniiwsion  aml  in^tructions  to  iho 
liiilcr  liüld  i^ood  at  thc  linit'  Nova  Sootia  cntorcd  tlie  iinion  of  18(!7.  und 
il  is  tliorctori'  nsufiii  to  copv  tlio  ]>araijfra])lis  in  tliosc  doenments  tliut 
rctV-r  to  tlic  counoil  :  - 

Front  tili'  <'i)iiniussliin. 

"  \'.  And  WC  do  liy  tiiosi'  |iro!Sonts  «frant ,  ])rovidt'  and  (k'clarc,  tliat 
tlicro  »hall  bv  within  oiir  said  provinci'  a  Council  to  bc  callud  '  Tlio 
Legislative  Council"  of  our  said  provincc.  and  (hat  all  and  evcrj',  tlic 
|iowers  and  authoritics  herctoforc  vcstcd  in  orcxcrcised  by  the  legislative 
Council  i>f  our  said  province.  shall  continne  to  be  exercised  by  our  said 
coiuicil  lioreby  rc-established. 

''  \l.  And  we  do  hereity  dcdaro  our  ]iloas\ire  to  be  tliat  the  said  legis- 
lative  Council  shall  consist  of  such  and  so  niany  niembors  as  have  been 
or  shall  hereafter  be  from  time  to  tinie  forthat  purpose  noniinated  and 
appointed  by  ns  under  our  sign  nnmual  ano  eignet,  or  as  shall  be 
provisionally  a|>iiointed  by  you  until  our  will  thcrein  shall  bo  known,  all 
which  menibi'rs  shall  hold  their  places  in  the  said  Council  during  our 
pleasure  :  l'rovided.  nevertheless,  and  we  do  hereby  declare  our  pleasure 
to  be  tliat  the  total  nuniber  of  the  lueiubers  of  the  said  legislative  Council 
for  the  tiine  being  resiilent  within  our  said  jirovince  shall  not  at  any  time 
by  any  such  provisional  a])pointments  be  raised  to  a  grcater  number  in 
the  whole  than  twenty-one. 

'•  \'ll.  And  we  do  further  direet  and  apppiiit  that  eiglit  members  of 
our  said  legislative  Council  shall  be  a  quoruin  for  the  desiiatch  of  the 
biisiness  tliereof,  and  that  the  senior  member  for  the  time  boing  of  the 
said  Council  shall  juvside  at  all  the  deliberations  theri'of. 

"  IX.  And  we  do  lu'reby  give  and  graut  unto  you,  so  iar  as  we  law- 
fuUy  may,  tuU  jiower  aiid  authority.  upon  sutticicnt  cause  to  you 
ajipearing.  to  remove  from  bis  ottice,  or  to  sus|)end  t'rom  the  exercise  of 
ihe  same,  any  ])erson  exercising  any  ottice  or  place  within  our  said 
province  or  its  ilependeiicie>.,  under  or  by  virtne  of  any  cominission  or 
Warrant  granted.  or  wliieh  muy  be  granted  by  us,  or  in  our  iiame,  or 
under  our  authority.' 

From  tili'  lii!<triiifiiiii.<. 

"^'I.  And  whereas  we  have.  by  our  said  commission,  declared  our 
pleasure  to  iie.  that  there  shall  be  within  our  said  province  a  Council,  to 
be    called    the  legislative  Council   of  our  said  province,    within  certain 

'  See  Mr.  (iladstoiie's  letter  above,  p.  \~fl. 

-  See  A^s.s.  .lour.  of  N.  S..  iS4S.  App.  (Ili ;  also  Ih.  1859.  .\pp.  l'S; 
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|iM\vi'i'N  iiiid  imtliiiriiifs  tliiTciii  niciilioncd,  iiiid  linvc  t'iirlluT  ilcdiircil  om- 
|iK'asui'i',  to  lif  llial  lliosaicl  Council  sliiill  c(nisi>l  ol'  -\n\i  aml  -mi  iiuiny 
iiiciiiIkts  US  liir'c  liccii.  or  iiuiy  tlici'callci'  tor  tliul  imi'poM'  In',  noiuinatcd 
aiid  apimiiilcd  liv  ii^-  uiidcr  i>iir  roval  si^ii  inanual  and  si.ü;iu't,iir  us  shonld 
Ipc  id'cvionslv  a|iiMiiMtcd  \>y  vtm  nntil  oiir  plcasurc  tlicivin  ^llall  lic 
known  :  l'i'ovidcd  always  tliat  llic  total  niiinlicr  ol  tlic  incinln'i's  ot'  tlic 
said  loi^islalivc  coiincil  resident  witliin  oiirsaid  provincc,  »hall  not  al  any 
tiinc.  I)V  any  stich  pi'ovisioiial  apitüiiitincnl.  lu-  i'aiscd  to  a  i,nvati'r  luimlicr 
in  llic  wliolc  llian  Iwcnty-onc  :  Xow  Uiiow  yon  thai  \vc,  i-cporsini,' 
cspccial  tnisl  and  contidciicc  in  tlio  wisdoni,  pfudciicc,  and  aliiiity  oltlu' 
pefson.s  wlio  arc  iiuw  ineinlicfs  ol'  tiic  said  iciiislativc  coiincii,  do.  liy  tlicsi' 
oiif  inslructioiiH,  rc-constittitc  and  iv-ai)poini  eai  li  and  all  ol'  tlicm  tu  bo 
k'ifislative  founcillors  lur  our  said  pfoviiicc  diifing  our  pleasuiv. 

•■Vll.  And  WC  do  cspocially  i'cqiiiiv  am!  cnjoin  tliat  wlu'iicvci' voti 
sliali  thiiiiv  tit  in  tlic  cxcrcisc  ol'  thc  autliin'ity  licrcbv  vcstcd  in  you,  to 
appuint  any  pcfsoii  or  pci'sons  provisionally  as  al'oivsaid  to  bc  a  niembcr 
ur  monibei's  of  nur  said  legislative  Council,  von  do  in  cvery  such  case 
l'ortlnvilh  Iraiisinit  to  hs  thi'oiiii'li  onc  ol'onr  principiil  sccretai'ies  ol'state 
thc  naiiies  ai\d  thc  qualillcalions  ol'  thc  scveml  inembcrs  so  piMvisionally 
appointed  by  you  to  bc  incinlKTs  ol'  our  said  Council  to  thc  intcnt  that 
thü  said  a])pointinents  may  be  oither  conlii-nicd  or  disallowcd,  as  wc  shall 
sec  occasion. 

'•  IX.  And  it  is  i>ur  will  and  jjleasure  thut  il'tiny  ol'  thc  nicmbers  ol' 
our  said  council,  rcsidinü;  in  our  said  provincc,  shall  horcal'tcr  will'ully 
absent  thcmselves  l'rom  tho  said  provincc,  anil  contiuue  abscnt  above  tho 
spacc  ot'six  nionlhs  ton'cthor.  without  Icave  l'roin  you  rirst  ubtained  uuder 
our  band  and  seal.  or  shall  reniain  abseid  l'or  thc  spacc  ot'  oin'  year  \vith- 
out  leavü  n-ivcii  thciu  uuder  our  royal  signatni'i'.  bis  or  tlicii-  place  or 
placcs  in  thc  said  council  shall  iiumcdiately  theroupon  bcconic  void  ;  and 
il' any  of  thc  nieiubers  ol' our  said  Council  rcsidiiiijj  in  our  said  provincc 
shall  Avill'uiiy  absent  thcmselves  hcreal'ter  l'roin  thc  sai«!  Council  whcn 
duly  suminoued  by  3'<ui.  Avitliout  good  and  sufficieiit  cau^e,  and  shall  pcr- 
sisl  in  such  abscncc.  al'ti'r  being  thcreot'adinonishcd  by  you,  you  arc  to 
suspcnd  sucdi  councillors  aiiscntinii'  tbciusclvcs,  tili  our  l'urtlicr  plcasurc 
bc  known  ihcrcon.  giving  iinnicdiatc  noticc  thereol'  to  us,  through  ono  of 
our  principal  sccrctaries  of  State.  And  we  do  hcreby  will  and  requirc  you 
that  tbis  our  royal  plcasurc  be  sigidlied  to  tho  scvcral  nicmbers  of  o\ir 
said  Council,  and  that  it  bc  entcred  in  thc  council  books  as  a  standing  ridc." 


XXXlll.   Cases  of  JUnkki  i'tiv   in   isci  a.nh   iss;;.  a.m»  Coiksk 

|-'o|,l,oWKn. 

In  thc  Session  of  ISt^.'!,  thc  wholcqucstion  of  ihe  tcnurc  of  a  legislative 
councillor  came  uji  for  considcrati(jn  in   thc  legislative  coumil  ol'  Nova 
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Sinliii  in  ('(iiiiit'cliiiii  witli  n  fusc  of  liiiiiki'ii|ilcy.'  'j'lic  roiniiiitlcc  ImiiihI 
Uli    iliV«'slijfllti<HI    illln     t  lu!     liirt-S    tliul    (ilic    ol     llic    cnmici  I  lol'.s — .lailM'S   S. 

Ma<(l(innl(l  -was  n  liiinUrnpt  aml  r('|ini'ti'<l  it  as  in  tlicii-  n|iinioii  '•  iin- 
|in>|pcr  tliai  aiiy  iiiciiilicr  ot' lliis  liousc,  lifinu;  an  insolvent  i»i-  a  (Icfaiiltur, 
^Imulil  lic  pcrniilli-il  tu  fctaiii  i)f  i>cc'ii|iy  a  scat  in  tlu'  U'i;'islativt'  cuiincii 
eil  tlijs  |in>vini('  iiiilcs><  aiil  liofi/.i'il  so  lo  ili»  Ky  law."  'Plu-  niatlci'  was 
fct'i'rri'tl  ti>  connscl  ji'aiMU'il  in  tlic  law  ln'i'iiv  tintil  arlion  was  taUeii  du 
tJH'  rcport.  aiid  t  wofiiiiiu'iil  i^t'iitlonu'ii,  .1.  N.  K'tchi»Miii(l  Walli-f  (iraliain, 
Ks(iiiii't's.  (Queens  cnniisi'].  at  iircsont  on  tlii)  licv'ii  of  ihc  Sii|ircinf  ('ourt 
ol'tlii'  ]iriivincc.  yavc  il  as  llicii"  opinion  l'ial  Mr.  MacdoiiaM  coiild  lio 
(lisinissod  l>y  tlio  lii'iiti'nant-ijfovi'riioi',  siiifo  he.  liko  all  (»iher  nioinbers  of 
thcsainc  lioily.  licld  ntlici"  '(hirinir  [tloasurc  "  only,  In  tlit'if  inomoran- 
diiin  oll  tlic  siil)jc(t  tln'y  rclcrri'd  to  Jjord  Staiiloy's  dcspatcli  '  ot"  l-'Otli 
Aujfust,  l,s4r).  wliicli  tliey  .say  "was  a  ivply  lo  a  jictition  troni  the 
Icf^islativc  ooiiiicil  to  llci- AFaicsty,  iisUinj^,  aiuoiiif  ollicr  tliiiii^s.  tlial  tlic 
i'oimcilloi's  liold  officc  diii'in^  iito" — a  inistaUc  as  rcspccts  the  |ietitii)n. 
or.  nii>i't'  ai'cairatcly  s|u'al\iriLi;,  address  of  tlic  conncil.  wliicIi,  as  I  havc 
ah'oady  Hliown,'  did  not  ask  for  such  a  (diaiiy'o  ofteniuv  in  pi-ocisc  words. 
The  t'ounsel  thcii  i^o  on  to  roter  to  the  t'act  that  Ifi'r  >rajcsty  was 
plcascd  to  asscnt  to  tlic  "pctition."  and  citc  the  ivsolutions  passcd  liy  the 
Council  in  184ti,*  •■  conciiniiii^  in  tho  ncccssity  and  propricty  of  the  cou- 
ditions  attaehod  to  a  conccssion  of  tciiurc  for  Ute  to  its  niembcrs,"  aa  sei 
forth  in  tlioso  resolutioiis.  Tho  Icarned  coiinsel,  liowover.  while  appoar- 
inu;  tuayrce that  aquestioiKd'lifctenurc  was  underconsidorationin  1845-41», 
and  the  cliangi'  was  assi'utcd  to  hy  the  despateh  of  2()th  August,  1845, 
canie  to  tlic  conclusioii,  aftcr  rcfcrenco  to  coiiimi.ssions  issued  to  govornors, 
that  "it  is  evident  that  sulisequent  to  184U  tho  Ictrislative  councillors 
wero  ajipointed  during  pleasure  only,"  and  could  be  dismissed  by  the 
licutenant-governor.  In  accordance  witli  their  recoiniuendation  the 
wliole  matter  of  the  insolveiicy  of  .Mr.  ^lacdonald  was  referrod  to  tho 
lieutenant-governoi,  wlio  subsequently  gavc  bis  views  at  length  on  the 
tcniire  of  tlic  otticc  of  a  legislative  councillor,  as  I  have  already  ^  shown 
abovo.  In  reply.  howover.  to  the  address  of  the  couneil  calling  bis 
attention  to  a  special  casc  (d'  iusolvcncy,  the  lieutciiant-govcrnor  stated 
that  ■'  liaving  takeii  the  Steps  which.  in  niy  judgiuent  seenunl  best  to 
carry  out  tho  desire  (d'the  couneil.  .^[r.  Macdonald  liaa  l'orwarded  to  nie  a 
writteii  rcsignation  of  bis  seat,  and  that  1  have  duly  acccpted  such  rosig- 
iiation;  aiul  coiisequcntly  he  is  no  longer  a  nieniber  of  tho  legislative 
Council."''      The  eourse  followed  by  ]iieutenant-<ioveriior  Arcliibald    in 

I  See  LcK.  .lour.,  lMS;i,  pp.  1(1-12. 
-  See  (ihore,  panigraiilis  .\i.\.,  .\-x. 
■'  See  ufture,  iKiragraph  xviii. 
•"  See  (ihoiT,  iiiiraiiraph  .\.xi. 
•''  See  (il)oie,  parat;raph  .x.xiii. 
'■  Leg.  Jour.  ISM,  p.  M. 

See.  II.,  im>.    11. 
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tlii^icaso  wuH  pi'rlt'ctly  in  acfdrd  uitli  tluit  prcscriluMl  liy  fioril  Htiiiilcy  in 
n  ^itniiai' ciisc  ii:  Isiil.  In  a  il<->|ii>l(ii  '  In  Lurd  Kali{ltinil.  Iic  aiil  liori/.t-d 
liis  Idi-dnliip  'tu  call  nn  Mr.  StaiT.  and  oii  any  othtT  nionilHT  <d"  lln- 
«•xccutivii  (»r  Ictcisjutivo  (•(imicil  wlm  niu}'  now  or  luToatlcr  lio  in  tlu'  muiH- 
jH't'dicanii'Ml.  tu  roi^n  tiu-ir  soats,  and  in  flio  fvciit  id'  non  ('ompliuncc,  it 
will  Iic  yiinr  iliiiy  to  snspend  any  sntdi  (•(tiinciilor  tVuni  lii^  otllcf."  In 
Mr.  (Iladst(ini''s  denpatcdi  -  td'  18fS.  in  answt-r  In  tlu-  a<ldrcsH  nt'  lln- 
Ji'HisJativi'  cnuiK'il  nn  tiic  siihji'ct  nf  ilu'  tfiiiirt'  nf  ntlici'.  lic  iiiHtnictod 
Lnrd  |''alkland  "In  rc.soi't  tn  llit-  nu-asuro  of  siispi-nsinn  "  in  cuHf  a 
lianki'upi  ini-niliiT  <d'  IIk-  cniincil  ftlmnid  "  iinl  vnliinlai'iiy  rcMi^n  liis 
idlirc'  Tlic  (dtice  t>\'  cniincillnr  licing  liold  duriiii;  picasurc  nndcr  liu" 
ntyal  instnictiniiH,  tlie  jj;nv('riinr  cnuM  always  cxorcisd  tlu-  rnyal  pn-rni;- 
ativi'  id'  disniis^al  in  su(di  cascs  as  arosc  in  ISS.'!.  wlicn  l-nrd  Mniudt's 
<'nniniis.sinn  and  in.><ti'n('li(ins  Htili  Inrincd  a  pari  nl'  lln;  cnnslitutional  law 
of  Nnva  Srntia. 

\  .\  .\l\'.    ('ONH-rrn  TIONAI,     Kj-TKCT   <»P    HiIIIISM     N^nUTII     .\MKItlCA 

Act.   ISdT, 

I  liavo  i\i)\v  ri'vii'wod  iIk'  constitntinnal  liistnry  ot'  ihc  k'ifislalivo 
4'nun(ii  1)1'  Nnva  Scntia.  t'rnin  its  nrii^in  in  llic  i'arly  pari  oi'  llu-  ciifhlffnlli 
(•(•nlur\-  dnwh  In  llu'  lii'sl  ol'  .luly,  ISIIT,  whi-n,  in  accni'djincc  uilli  llic 
British  Xnrtli  America  Ad  nf  ISiiT,  Nova  Scniia  lnii'unio  a  provinco  of 
tho  fi'dcral  uiünn  knnwn  asllic  hninininn  nf  < 'anada.  'Pliis  imperial  ad 
prnvidcs'  tliat  tiic  lifiilcnant-uMtvcrnnr sliali  ho  apl>ninl('<l  hy  Ihc  ^nvoriinr- 
ijcneral  ot'  tiic  hnniininn  ;  thal  tho  constitutinn  {){'  thc  c.xcciilivc  autlinrity 
ot'  Xova  Scotia  •  sliall.  .snlijt'd  tn  thc  provi.sions  ol'  this  ad,  oontimu'  as  it 
cxists  at  thc  nninn.  uiilil  altcrcd  uiidcr  thc  autlinrity  ot'  this  act  ;"  that 
thc  onnstituiinn  nt'  the  ic<fislalui'c  nl'  thc  prnvincc  i)\'  Nnva  Scntia,  shull, 
'•  sulijcci  to  thc  |»rovi8inns  (d'  this  ai't.  cnidinue  as  ii  c.visis  at  thc  uinoii 
until  altcrcd  uiulcr  thc  nuthnrity  ol'  this  ad."  In  thc  nindy-sccoiid 
si'ction.  settinü:  tiirth  thc  sidijccis  nt'  cxcinsivc  prnvincial  ii'^fislatinn,  it  is 
cnactcij  ihat  "in  cach  pi'n viiicc  thc  k'yislatiiri'  niay  i'.xclusivcly  niakc  laws 
in  rchitinii  tn  niatlcrs  cnrnini;'  within  tho  classes  ot'  s\ilijccls  hcreiiiafter 
c'iiuincratcd  ;  "  and  ihc  tirst  suhjcvt  .so  cnuincratcd  is  •iho  aint'iidnicnt 
t'rom  tiinc  tn  tiinc,  imtwit  hstandinü;  anythini^  in  ihis  ad.  nl'  thc  cnn- 
stitntinii  nl'  thc  pi'nvincc,  cxcc|il  as  ri'ii;ards  thc  ntlicc  ot'  licutcnant- 
y;overnnr  "— thc  n-ovcrnor-gcneral  in  cnnncil  alnnc  liavinn'  thc  power  In 
appnint.  disnnss,  and  instvuet  that  t'nndinnary  as  respeds  his  rehition.s 
with  thc  I)omininn  ü;()verMinent.  In  thc  cxcrcisc  ()\'  this  pf)wcr  nt' 
iiiücndnicnt,  Ihc  Icgislalurc  id' Nova  Scntia  is  suprcnic.* 

'  A«s.  .Ic)\ir.  lS(il,  App.  l.s. 
-  .See  iihon-,  piinigiiipli  xxll. 
'  See  B.  X.  A.  Act,  s^.  ."iSliS  S,s. 

*  See  .ludgment  of  .ludleial  foiinniltee  of  l'rivy  Council  in  Hod^'e  rs.  the  Queen. 
A)))).  Ciis.  117. 
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Mt'f'ori'  I  priicccil  lo  stal»'  tlic  ii|iiiiiniiH  I  Im»»'  an  tlic  liutssfi  lorili  in 
llif  tuivj^oiiiy  cniislitiilioiial  rcvicw  uilli  respfct  t<»lli<'  Iciiiiivur  tlu- 
ntHcr  (»C  li'^iHlativ»'  cotiiicillnr  iiiul  tli«'  jiowcrs  ol'  tlu«  ('rown  in  ihcir 
rfifiiid  al  llif  invst'nt  liiiic,  il  will  Im-  corivfiiiciit  to  coinpictt' lin-  liisiorical 
Hiininiary  l»y  rt'tiTi'iicn  tu  Ic^^islation  Oiat  lias  passnl  sine«'  lS(i7  relative 
In  iJic  Ictfjslulivi'  <M>micil.  In  ilu-  y»'ai'  prcvioiis  to  llic  ((»ininii:  iiito  t'orcc 
dltlu'  Hi'itisli  Xnrtli  Anicfica  Act,  tlic  liousc  ol' iiHsornliJy  oj'  Xi)va  Scntia 
piopnsr«!  Uli  aiiilrc^s  tn  tlif  (/ui't'ii  pi-ayiiii;  für  a  liiiiitation  ul'  tlic  nimilicr 
(tf  lc!;Mslulivc  couiicilldrs  l(»  »,'i^lilceii,  liiit  it  wa^  imt  tinally  cdiiciin-cil  in 
liy  llic  Upper  liiiiiSL'.'  Siiicc  IH'iT,  no  Icu'isialiun  on  llic  siiltjcct  lias  Itccn 
passoil.  und  cmiscq  lontly  tlic  tiuiiilicr  rciiiuins  at  tlic  niaxiiiiiini  of  twciiiy- 
(Hic,  a-t  sct  Inrili  in  hin'd  Mnnck'K  cntMinissidii.-  Sinrc  |S72,  an  act  '  was 
jiasscd  providiny  tlial  tlic  '■  appnintniciit  ol'  niciiilicrs  of  tlic  Ic^j^islal  ivc 
cdiiiicil  of  tlu' proviiicf  sliall  lio  vcutod  in  tlic  liciitcnaiit  n'dvcrnnr  wlid 
shall  maUc  sindi  appoiutiucntH  in  tiic  «^iicon's  numo.  I»y  iiwtniiiicnt  (d'tlic 
irreal  M-al  oi' tlic  pi'dviticu."  t  )ii  tiic  cdiisdlidalidii  nl' (lic  Statutes,  aiidt  Imt 
scetioii  wasiiddcd.  piMviiiini^  lliat  ''aiiy  iiiciulicr  df  tlic  legislative  cifuiicil, 
wild  sliall  lic  aliseiit  (Vom  liis  place  tlicrein  ttir  two  si'ssions  conscciitiveU- 
willidut  tlic  cdiisciit  dt'  tili'  liciiteiiaiit-ifdveriinr  sliall  vucalc  liis  seat  us 
sucli  cdiiiicilldr" — a  Icy-al  ciiaclinent.  in  ctlccl,  of  a  clause  tliat  liad  always 
ap|icarcd  in  llu'  coinniissions  and  instnictidiis  of  (^ovcriuirs  liel'ori'  con- 
roderatioii.  In  1ST(»  llic  Icifislaturc  |iasscd  aiiotlicract,  oiicot  tho  scctioiis 
of  wliiidi  providcs  lliat  "in  all  luatlcrs  and  cases  iiot  spccitically  pi'ovidcd 
l'or  liy  lliis  acl  or  l»v  any  oihcr  Statute  ol'  tliis  proviiicc.  tlie  Ici^islalive 
Council  ol' tliis  pro\iiicc.  tlic  ( Diuniittccs  and  nieiuliers  thercof  shall  at  any 
tinic  liold,  onjoy.  and  cxcrcisc  suidi  and  tlic  liUe  privilcn'es,  imnimiitics 
an<l  powers  as  shall  lic  l'or  tlie  tiiue  liciiiif  cnjoyed  and  cxercised  liy  the 
Senate  ot'tlie  J)oniiiiioii  ot'Canada.  and  hy  the  respective  coinmittees  and 
iiiciiilicrs  tlu'i'col'."  The  Icanicd  eoiiiisel  wliu  rcported  oii  the  casi'  ol' 
hanki'uptcy  in  XSS'A  wen-  (|uite  coiTcct  in  statine; '  tliat  lliis  scction  '•  docs 
not  atl'ect  in  any  way  the  teiiuri-  of  orticc  of  the  legislative  couiiciliors.'' 
l>ut  it  docs  givc  tliciu.  in  iiiy  o|iinion.  the  rii^ht  to  inquire  iiito  any 
iiialier  atfectini;  the  conduct  or  i  haractcr  of  a  nienilier  and  coinu-ctcd 
with  tlic  rights,  privilcjLfcs.  diifuity  and  lionour  of  tlic  liody.  In  iinjuir- 
iiig  iiito  the  matter  of  Mr.  Macdoiialil's  l)anl<rii|)tcv  in  l.'^SÜ  thcy  folldwed 
a  course  (juite  in  accdrd  with  gencral  parlianicntary  |)i'ecedi'iit  and  with 
tho  pi'acticc  of  the  Sonate  itseif  in  analogous  cases  atfcctiiiy;  the  dignity 
and  Constitution  of  tho  lioiise.  It  was  tlioir  duty  to  inquire  iiito  and  rcport 
Oll  the  fuots,  and  to  refor  tliom   to  the  lioutciiant-govcrnor.  wh.«  aloiie 

I  See  Hdiiriiiot's  Coiist.  Ilist.,  p.  SKI. 
-  See  (ihttrc,  p.  löil. 
•■'  See  N.  S.  Hev.  Stiit.  (ötli  scr.)  c.  2. 
^  See  tihovc,  p.  Kit, 
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ciiiilil  ü;ivc  Icii-iil  cMcMi  to  thc  findiui.'  uiiilcrtlH' foiistitutioi>i\l  power  vostocl 
in  liim  US  thf  rcpivsentativc  ot  tlic  ("rnwii.  J,ic'uteiuviit-Guvornür  Archi- 
biild  iipiK'iind  to  tliiiik  tlial  "  tho  couiu'il  in  lin  ctise  relorred  to  rniglit 
luiii  ]n'rli:iiis  oiiu'lit  to  liiivo  niade  tiie  (li'claralioii  ot'  vacaiicy  wldeli 
naturally  tollowt'd  thc  tiiidiiit!,-  of  tlii'  tacts."  Xo  sucli  powor  as  vaeatiiig 
a  srat.  iiowcvi'i-,  iias  vwv  \>vvn  n'ivon  to  tlu'  Council,  ovi-n  «iippo.sinif 
Lii'utciianl-tiovi'nior  Ai'cluiiald's  intfri»ivtation  of  lii  rd  Stanluy's  d(>- 
S|iati-ii  of  Aiin'ust  20tli.  ISU").  to  ijo  c'onvcl  ;  llic  Crown  roscrvi-d  to  itsolf 
aloue  tili.'  i'iLclit  to  su.sjiond  or  dii>miss,  an  Mr.  (rladstonc's  and  Lonl 
Stanloy's  despatclios.  as  well  as  tlu'  conunissioiis  and  Instructions  ot'  tlu* 
iTuvt'iMiors,  show  lioyond  dispute'.' 

XXXVI.   (■ONCLUSION:    PRr.VCIlM.ES    DEDICEI)    KROM    iFlSTORICAL 

Review. 


Havini;'  ln'oui^'lit  lliis  liistorical  rcview  down  to  tlio  latest  dato,  J  cau 
now  jnocccil  to  State  tlie  opinions  I  havo  fornied  froni  tlie  commissioiis 
and  instiuK'tions  to  ditforont  yovernors  that  spi'cially  reiatc  to  tho  legis- 
lative Council.  One  tliinn"  is  clear.  tliat  froni  17U>  to  18(!1 — ffora  Gover- 
noi'  l'liillips  until  (lovci'nor-(ieneral  Monck,  wliose  coiniuission  and  In- 
structions licld  ii'ood  until  1S(i7 — tlie  legislative  councillors.  as  well  as 
executive  councilloi's,  ludd  oftice  during  tlie  pleasure  of  tho  Crown.  Jiut 
wliile  tliis  is  no  douht  the  strictly  legal  and  technical  inteijiretation  to  be 
givcn  to  the  comniission  and  insti'uctions,  it  is  necessary  to  consider  that 
tlie  Constitution  of  Kngland  and  of  all  liei'  depeiidencies  is  largel}'' gov- 
erncd  hy  Conventions,  understandings  and  usages  wliich  may  not  he  law 
in  an  e.xact  tecdmical  seiise.  liut  whicdi.  lu'vertlu'less,  liave  the  force  of  law 
in  the  Operation  of  the  sysiein  \ve  jiossess.  In  comiuii'  to  any  conclusion 
wiili  respect  to  the  teiiure  of  otlice  of  legislative  councillor,  thcse  usages 
and  understandings  innst  liave  weight,  and.  thereforc,  1  shall  endeavoiir 
to  deduce  tJie  princi])les  that  scem  well  estahiished. 

Froni  171!'  until  18fi7  tliere  were  thi'je  well  detined  periods  in  the 
coiistitutional  hislorv  ot    the  |irovince. 

1.  l-"rom  17111  until  17')8.  wlicn  thc  govenior  and  couiicil,  with  execu- 
tive and  legislati\'c  ]i  iwers.  alone  carried  on  ihi'  govcrnnient. 

2.  Frum  175S  until  1S;'>8,  when  the  goV(  ■•nnient  was  in  the  hands  of 
a  go\-crn(n'.  a  Council  with  legislative  and  executiv(  functimis.  and 
usscmbly  clected  hy  the  peoplo. 

:!.  Froin  18.'iS  until  18(57.  when  the  governinent  was  cntrusted  loa 
giucnior.  an  cx<'cutive  couneil.  a  legislative  couiicil.  an  assciubly.  and  tho 
pro\iiicc  obtaineil  the  coiiccssion  of  res|)oiisililc  goveriinieiit. 

During  tiie  lirsf  and  secondepochsor  ju-rioils.  when  t  he  Council  had  hotli 
legislative  and  executive  fnnctions,  and  tlu' governinent  was  controUcd  by 

'  Set'  tiliorr,  |iariiKi'ai)h  xxxii. 
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tlir  u;()\i'rii()is  linder  iii>triic(ioiis  tVom  tlic  iiuipcriiil  i^ovcniiiifiit,  tlie Crown 
iiiil»osi'(l  liiiiitalions  uri  tlio  powiTs  ot'  tlio  u:;overiiors  witli  rcs|H'ct  ti>  its 
coiiiicil.  Suspeiision  or  disniissiil  could  not  \)v  urhitrury  or  witliout 
cimsi'.  In  all  rasos  tlio  Ci-owii  iviiiiirod  a  ivport  ot'  voasons  ot'  siis]icnsii)ti 
ur  dismissai.  In  (lovcnior  Diirliain's  inslnictionsi,  as  lato  as  1838,  as  well 
as  in  (luvornor  Wilmots,  as  carly  as  17(it.  it  is  ordcivd  tliat  tlu-  govoi'iior 
i>  ■■  mit  hör  to  aiiiiMiiont  iior  diminisli  tlio  nninbor  ot'  oiir  said  Council  as  it 
is  at  prcsont  ostalilisliod,  nor  to  snspond  any  of  tlio  luoinbors  tlioroof 
witliout  i^ood  and  sutticioiit  cause,  nor  witliout  tlio  consont  of  tho  major 


ity  ot'  our 
sons  could 


;aid 


counc 


'•  1 


In  a  s|i 


iccial  caso  ot'  siisiionsion,  wlioro  tlio  roa- 


not  1h'  conamunicatod  to  tlio  coun<'il.  tlioso  roasons  also  siiould 
ho  laid  hotbro  tlio  Crown  t'or  its  approval  or  disa])proval.  Thoso  aro 
iiiiiitations  ot'  tlio  powci'  ot'  tho  n-ovornor  to  provont  arhitrary  and  uiijust 
<lisiiiissals.  A  high  autiiority,"  writiug  in  17813  oftlu'  constitutions  ot'tho 
Ainoi'icaii  colonios,  stat^'s  tho  ruio  in  tlioso  words  :  '' Mvory  moinbor  ot' 
tho  Council  is  appointod  duriim;  His  Majo.sty's  ploasuro  only ;  und,  with 
tlic  consent  ot'  tho  Council,  inay  ho  suspondod  hy  tho  govornor  t'or  misho- 
havioiir."     Wo  find   no  oxaiuplos  durini;'  thoso  |)oriods  ot'  wliolosalo  dis- 


niissals  or  sus])onsions,  hut  iho  (.'rowii  appoars  to  have  troatod  tho  otKco 
as  OHO  practically  diiring  gooil  behaviour.  Tho  power  ot'  sus|)onsion  or 
dismissai  was  in  rosorvo,  but  only  oxorcisod  t'orgood  and  sutticient  cause — 
miscoiiduct.  misludiaviour.  or  non-attomlaiice  on  dutios.  Tho  latttr  cause 
was  a  disqualiticatioi 


1  111  all  casos.  t'rom  1711)  uutil  tlie  prosont  time.  The 
Crown,  as  in  Iho  caso  ol'all  public  sorvants  holdingofttco  duriug  pleasure, 
give  valuo  and  iniportanci'  to  tlie  otlico  by  giving  it  by  custom  a  cortain 
staliility.  In  Lord  .bdin  liussells  lanious  dospatch  ot'  Octobor.  183'.i.' 
which  k'd  tlu'  way  to  rosponsible  govoriunont,  siiico  it  laid  down  tho 
]irinciple  Ihat  various  political  otticos  sl.ouid  bo  vacatod  on  cortain  politi- 
cai  condiliiuis,  we  lind  it  i^\-|iressly  laid  down  :  '•  I  cannot  leai'U  that  dur- 
iug tho  prosont  or  tho  two  last  rt"igns  ;i  single  instaiico  lias  occurrod  ot'  a 
(•hange  in  tho  subordinato  or  coloiiial  oüicors,  oxce|it  in  caso  ot'  doath  or 
rosiguation.  incapacity  or  miscoiiduct."  Thus.  ho  wcut  ou  to  say.  tho 
System  liad  growii   np    '  ot'  <'oii\crtiiiu- a  tenure  at  ploa^ure  iiilo  a  loniire 

t  lic   tonuri'  of  colonial 


for  lifo. 


Thori'afler.   how^n-or,   ho  noinls  out. 


otticos  hold  durinii'  Jli'r  .Majoty's  pleasure  will  iiol  be  ren-ardod  as  eijui- 
valoiit  lo  a  loiinre  duriug  gooil  behaviour''  in  tlu'  cas«' nf  otliciM-s  wlioso 
dutios  invoh'o  tho  •■  charactor  and  ])olicy  uf  t he  go\c rinne nt.''      Ile  reters 


ospccially  to  tlic  e.xi'cutive 


couuci 


ospccially  in  thoso  cohuiies  in  whicli 


Iho  legislative   and    exociitive  Councils   aro   distiuct    bodies."       In    ntlier 
words.  ho  dislingnishcd  thc  legislative  t'rom  tho  excciUive  ciuiiiril  as  coii- 


I  See  iihort-,  par.iKl'Jipli  "vi. 

-  Stokes's  "Coiist.  of  Hiit.  Coloiiics  in  N.  .\.,"  |i.  211. 

■  Si'o  l'aii.  Si'.ss.  J'Hpt'rs,  1SS;{,  .Nd.  70  :  liduiiiiot's  Coii-.t,  HInI..  p.  Ils 
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sntutfd  in  Nova  Scotiii  si'ico  1S3S.'  It  is  inipossible  to  ^npposc  timt  ho 
comIiI  (In  otlu'i'wisu  tlian  inalvi'  a  distinction  hetwoi-ii  political  officers  aiid 
nu'mbi'i's  ol'  a  Icirislativt-  liody  t'ormiiiü;  a  lirancli  of  tlio  k'gislatiiro.  Bo 
that  as  it  may,  tlic  rulc  tliat  was  a]ii)liod  lo  public  otfieiTs  a](]n'ars  to 
liave  also  apjilicd  to  K'i;-islaiivi'  councillors,  so  tar  as  I  ean  tiiid  data  oii 
tlie  sui>ji'i-t.  Wiiilc  lliü  Crown  coiitrollcd  tbo  legislative  eouncil,  it  cer- 
tainl}-  did  not  over  aet  with  respect  to  it  in  a  caiiricious  niannev  bul 
appears  to  liave  given  it  evi'vv  ]iossibk'  guarantee  tliat  it  shoiild  exercise 
it.s  legislative  powers  tree  l'roni  any  fear  tliat  its  members  wouid  be  suin- 
niarily  and  unjustly  dismissed. 

Now  we  conie  to  tbe  tbivd  jiei'iod  of  N»  va  Scotia's  constiti.tionai 
hi*tory.  during  wliieb  the  province  obtained  from  tlie  ( 'rovvn  large  i'igbts 
of  self-government — wiien  the  Crown  no  longi'r  interfered  in  matteis  of 
puivly  local  nr  iiilernal  eouceni.  and  tbe  execntive  eonneillors  beeanic 
iiMinediately  re.sponsible  to  tbe  assembly  and  only  lu'ld  ottice  as  long  as 
they  retaiiied  the  eontidenee  of  tbe  peoplc  and  tlicir  representatives  in 
the  legislatiire.  The  Crown,  it  will  be  seen,  never  yiekled  by  so  niany 
words  in  any  legal  instruniont  its  prerogativo  of  appointing  eonneillors 
during  pleasnre,  and  its  iueidental  right  of  suspending  or  disniissing 
tbeiu.  That  was  a  prerogative  always  in  reserve.  but  limited  by  usage  to 
ease.s  of  positive  miseonduet.  Mills,  in  bis  ■'  Colonial  Constitution."  states,-' 
••that  tbe  nieinl»ers  of  the  legislative  eouneil  may  be  suspended  by  the 
governor  for  miseonduet."  We  tind  eases  of  vesignatioii  during  this 
]»eriod.one  for  liankru]Uey  as  a  disciualifying  eause,  Itnt  none  of  arbitraiy 
tlismissal  for  |»olitieal  or  other  insuttieieut  reasons. 

JJut  wbile  this  was  tbe  ease  so  far  as  the  evidence  before  i:s  goes, 
tliere  had  grown  np  a  sentimont  in  the  maritime  provinees.  wit b  the 
desire  for  responsible  and  self-government,  tha*  k'gislative  eoiincils 
sboiild  iiave  siudi  guarantees  of  staiiility  as  had  been  giveii  by  Statute  to 
tlie  members  of  tlie  Councils  in  ( "aiiada.  This  sentiment  obtained  e.\- 
]iression  in  an  address  of  the  Nova  Scotia  Council  to  the  imperial 
governiuent  in  1^1,").  of  whieb  I  liave  already  givcn  tbe  exact  terms.' and 
a  sboi't  bistory  of  all  t  be  subsequent  proeeedings.  It  does  ikjI  appear 
tluil  any  comjilaini  was  maile  in  tbe  debate — and  i'crtainly  not  in  tbe 
address — that  the  Crown  had  aluised  its  p'iwers  by  disniissals  (U' by  tbe 
arbitrary  exercise  of  its  prerogative  right.  The  address,  as  I  have  sbown. 
did  not  in  distinct  words  ask  foi'  life  tenure.  but  for  ot her  <'haiiges.  h  is 
tobe  reii'relli'd  that  we  have  not  before  usthe  text  of  |,ord  Falkland's 
despatch  forwarding  tbe  address  but  we  may  fairly  assuiue.  from  the 
tenure  of  Loi'd  Stanleys  reply  to  the  eouneil.  that  tbe  governor  referi'ed 
to  tbe  >v>tem  in   Canada  a>  a   basis   foi'  a  ebaiige  in   tbe  Constitution  of 


'  See  alii,rt\  paniurii]))!  xvi. 

-  Citiim  Clarks  ■' ('(iletii.il  I.iiw,"  |i.  :il, 

■'•  i<vt'  (thiirc.  n.il'ii'-'l'iipl'  xviii. 
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\(»v;i  Scotiii.  Tliou!j;li  thc  couiicil  diil  not  in  tlirir  tulilrcss  asU  f'or  a  lif'c 
U'iiurc  Imt  f'or  •  a  (Uitiiu'd  Constitution."  it  is  (jU'ar  tliat  Loivl  Stanii-v's 
(lespatcli '  of  tlio  2()th  August,  ist.'),  on  wliicli  so  lunrli  wcight  was 
pi'oiKTly  givcn  l)y  liientonant-Oovornor  Arcliil)al(l  in  iss;!.  did  disciiss 
tlit'  address  tVoni  tlic  poiut  of  vicw  (tf  a  iifV'  tcnun;.  and  ilid  l)y  tlii-  coni- 
mand  of  \\\v  (^ucon  inakc  cortain  clianges  in  tlu'  oonstitutioii  uf  tlu* 
couiuü.  tlu'  fxact  signilicamr  of  whiidi  it  is  all  imi)oi'tant  to  asci'rtain  for 
tlic  ])uri>osi's  of  tiiis  iiKiidiy.  Liculcnant-dovcrnor  Afidiiltaid's  coii- 
(•iusious-  on  tlie  suijjoct  werc  vi'iy  strongly  i'X)»rosseLl.  and  those  who 
dilfer  IVoni  liini  have  dwolt  on  the  fact  tiiat,  he  attaciicd  greut  wt'iglil  to 
tlio  acti<)n  in  Xew  Urunswick  witii  ivspi-ot  to  its  legislative  Council,  and 
had  fallen  into  an  error  in  assuming  that  tlie  ([uestioii  of  life  teinire  liad 
heen  discussed  and  conceded  in  that  province.  Hut  tho  fact  that  he  feil 
into  an  error  in  this  particular  does  not  take  froin  the  iniportaiu-e  that  he 
attached  to  Lord  Staidey's  letter  to  Lord  Kalkland.     That  despatch  inust 


he  considered    liy   itself  oi 


1    its 


own    nierits. 


Anv 


oni'    who    reads   it 


judicially  will  sce  heyond  doulit  that  he  was  discussing  the  question  of 
life  teniire  ;  that  hv  was  not  0|)posed  to  it.  while  not  giving  in  hi.s 
adhesion  to  the  argunient  adiluced  hy  FiOrd  Falkland  (presiunahiy )  with 
respect  to  ("aiuula;  that  he  followed  up  this  ex]»ression  of  liis  view  of 
thesuhject  by  referriiig  to  the  action  tluit  had  heen  ])reviously  taken  in 
New  Brunswick,  as  att'ording  a  basis  of  action  in  Xova  Scotia  ;  that  the 
changes  ))roposed — it  is  not  necessary  to  repeat  *  theni  liere — '•  wonid 
tend  to  elevate  the  character  and  to  increase  the  legitimute  authorityand 
iniiueiice  ot'  the  legislative  coiincil.  and  tluis  give  additional  stal>ilit_\"  t<» 

Theii.  havinii'  set  forlh  what  had  In-en  done 


tl 


le  jirovincial  Constitution. 


in    New  Hrnnswick,  he   uses  the  very  e.\i)licit  and  signiJicant    languaiiv 

ii//it  to  Ih'   infriii/iifn/  m  ^ 


IVe  fhliil;  th<(t  flu'  sttme  m-  aiinihir  ruh 


iira 


a  niC(')<siirji  iiiiiiniponinunl  <>/  the  iiroiiosn/  (tlfcrdfiun  in  the 


Srotiil. 

frnun:  of  tlic  otjicc  of  a  Ici/isidtici'  i-outfillor  :  ''  and 


'  on 


thesc  terms."  he 


added.    -'Her  Majesty   would    he   ]»repa''i'd   to  accede   to  the  suggested 


(duin<''e  in  t  hat  ti'uure, 


It  is  inipossihlc.  in 


tlu 


ipinion  of  the  writcr.  to 


<'onie  to  any  other  conclusion    tlnm  that  this   languagi' nieans   unei|uivo- 
eally  that    praclicaliy  a   life  tenure  was  to  he  granted   hy   Her  .Majestys 


eonunand.  suhject  to  tlu 


ruh 


aul 


own  with   respcci  to  disc|ualitication 


hy  iiankru|)tcy.  crime,  and   iion  atleiulaucc,  and   to  the  unndiei-  of  uk' 
iioldiu:;-  otlicos  uuder  the  ("rown   and  sittiny;  in  the  Council 


n 


r 


nicss  we 


atlo|)t  this  inier] 


ii'etati(Ui  the  wln 


ole  tfiior  ot'  tili'  despati-h  and  the  sigiuti- 


cant   language   1    ha\e   just   (juoted   are   nieauingless, 


he  lat-t    that    tl 


'  Si'c  iiliiiii-.  |i,iiaKi'ai)li  xix. 

-'  Set'  <ilii)ri\  |)ar;i)ii'.il)li  xxiii. 

Sk'ti  iiIkiic,  iiarauriijtlis  \i\,  x.\. 

'  !^('(' ((/«>(>',  |iarii.:;rii|ili  xxvii. 
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Council  acccpicd  llic  terms'  in  clciir  cin|ili;ilic  Itui^'iiau'c  in  an  adilrcss  lo 
tlic  Crown  —  "tliat  tliislioiisc  coiicurs  in  tiu-  ncccssity  and  pi'o|iricly  of 
tlic  conditioMs  atlaclu'd  to  tlie  c<inccs>ion  of  a  tcnuiv  tor  litt'  to  itts 
Micniliors  " — sliows  tlic  consti'iiction  |ilaccd  on  tlic  (ics|ial(di  liytlie  coiiiicil 
at  llic  tiiiic.  Tlic  terms  wcrc  acci'jilcd.  and  tlic  coin|tact  Kctwccii  liic 
Ci'own  an<l  llic  cotiiicil  was  to  all  intcnts  aiid  |iur|ioscs  scttlcd.  ^[i'. 
(iladstonc.  oll  lichalf  ol'  tlic  ("i'own,took  no  i-xrcption  to  tliis  cnipiiatic 
<lcclai'atioii  ot'thc  Council,  bat  tacitly  acqiiicsci'd  in  wliat  liad  liccn  donc 
]ircvioiisl3'  witli  tiic  autliority  «d'llic  ("i'own.  It'  tlicrc  liad  Ih-cu  no  su(di 
compact,  assurcdly  iic  woiikl  liavc  niadc  sonic  fct'cfcncc  totlic  lann'tiagc 
of  tlic  Council,  acccptiui;-  tlic  terms  as  aci'Oinpanyiiiü'  a  diaiinc  of  tciiiirc, 
instcad  of  ü'oing  on  to  niaUc  somc  i-cniarks  on  otlicr  points  tliat  occurrcd 
to  hiiii  in  conncction  witli  tlic  address,  it  is  triic  no  changcs  wen-  niade 
in  tlic  futurc  conunissions  and  inst  inictioiis  witli  i'cspcct  to  a  lifo  tcniire 
or  to  tlu'  ruics  s|iccitically  staled  l>y  Lord  Stanley  to  lic  '  a  nccessar\' 
accomjianinieiit  of  tlie  priposcd  alteratioii  in  tlie  tenuri'  of  tlic  ortice  of  a 
K'i!,-islativi'  <'oiincillor,"'  and  no  iloiilit,  from  a  strictiy  tcclmical  legal  point 
ot  view.  tlie  ]»roposi'd  change  may  lic  rci;'ardcd  liy  lawycrs,  wlio  do  not 
coiisider  all  tlic  constitiitional  aspects  of  thc  case,  as  det'ectivc.  Hut  Lord 
Stanley  lias  cx|ilaiiu'd  -  wliy  it  was  not  necessary  to  make  all  tliese 
.«•hanges  in  the  eomniission  and  instvuv  .isin  tlie  case  of  New  Mrunswick 
and  Nova  Scotia  ;  and  witli  ri'spcci  totlic  '•  proposed  altcration  in  the 
tcniirc  of  tlieotticc  of  a  legislative  conncillor."  to  wlii(di  tlieotlier  change.s 
or  rnics  were  a  niere  acconi]iaiiiment.  he  says  in  distinct  langnage  tliat  it 
wa^  not  necessary  that  this  ••  irinovalion  " — mark  this  word — '•  shonld  he 
iiiade  hy  the  autliority  of  parliament  :  "  he  was  not  aware  of  any  reason 
-•  for  doiiliting  the  power  of  tlie  (^ueeii  to  ett'ect  the  (diange  /iiriiKiiictith/. 
hl  \\w  iiiiiiidid  r.i'rrrisf  of  Her  .Majesty's  royal  jiri-rogatixc.  '  In  other 
words.  thcfjfuccn.  hy  a  compact  made  in  this  dcspatih  writti'ii  hy  her 
•(■oniniand  liy  thc  secretary  of  state  and  rcsponsiMc  conncillor,  pledgcd 
.herscilto  allow  the  royal  prerogativi'  to  reinain  in  ahcyancc  witli  respect 
!o  thc  legislative  Council  of  Xov  Scotia.  and  to  perinit  its  memhers  to 
hold  otlice  practically  diiring  goo('  heliavioiir—  thc  tcriiis  a<'companyinn' 
and  limitinn' llii^  new  tciiuri'  Keing  sct  fort  h  cicaiiy  in  Lord  Stanle\ 's 
dcspatih. 

'l'oo  milch  iin|>ortancc  may  hc  alla(du'd  to  thc  commissions  and 
in>i  riictions  of  n-oxernors.  and  too  little  lo  ihe  dc>|ialilics  to  the  sanio 
in>irucling  tliciii  as  lo  ihcir  diilio  aml  i'e^|ionsihilitic>.  Thc  inslriictions 
that  accoiniiany  thc  commissions  are  not  under  thc  grcal  .seal.  witli  all 
thc  legal  wciglit  that  altatdics  to  docunieiits  to  wliiidi  that  highest  evideiice 
of  thc  royal  will  is  allixed.  Thc  govt'riiors'  commissions  and  inslriictions 
in    Nova  Scotia.  as  in  othcr  coloiiics.  have  liccii  alwa\s  under  the    sio'iicl 


'  St'e  nhiirv,  |)ii,rii.u;i'a|)li  x.\i, 
-  Soe  tihiiri'.  p.  l."i."i. 
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;mil  sii^ii  niiiiiiiul.  Tlie  instructions,  in  wliicli  tlic  clauscs  rcsiioctiiiü;  tho 
((■nun'  nl'  ((iiincillors  gcnerally  .ap]ioaro(l,  worc  iicvcr  morc  llicii  royal 
(liivL'tioiis  as  tu  the  manuor  in  wliit'l)  tho  puwors  of  tlio  ijovenimciit  weni 
1(>  lif  pcrforniüd.  Tlicv  couid  not  coiilbr  powors  of  tliciiiselvos  hut  wcvü, 
as  llicy  Wfiv  stylcd,  '•  instniftions"  lio\v  to  carry  out  tlio  loo-al  powcrs  nf 
o-ovcniiirs.'  A  dospatch  ,i!;iviii^  tlio  coiiiiiiuiids  of  tlic  Sovcreign,  sii^nod 
iiy  a  rc-lionsililf  iiiiiiister,  wouid  havo  just  as  mucli  weii^lit  with  a  gov- 
criior  and  hv  would  lie  Just  as  inueii  constitutionally  bouiid  to  obcy 
tlifin  as  il'  tliey  wert'  ••instructions''  acconipanying-  tlie  coniinission. 
I  draw  s])cciai  attention  to  tiic  fact  tliat  it  was  correcth'  laid  duwn 
l)y  Lord  Stanley  in  184:}.^  tliat  any  riile  "  in  restraint  of  tho  royal  prc- 
riigativi'.  and  ol»iii,Mtory  on  tiic  Crown  itsolf.  j.s  as  fHÜn  r.stablished  and  Ix 
a<  liindimi  lohen  liiid  ilown  in  her  maiestifs  na)iie,  in  pursutince  nf  the  rom- 
iHdiiil.-i  vlänh  thf  (Jui'i'ii  hits  been  jilensi'd  to  htij  on  jne  far  tliat  jntrpoi<e.  fl^  //' 
it  iccrr  iwurjiondcd  in  the  roi/at  in.'itrin'tions.''  The  Constitution  of  Nova 
Scotia  and  tho  iirovinces  has  lieen  largcly  nioiildcd  by  despatclies.  Tiu' 
wiiole  System  of  respohoi.jie  government  whicli  regulates  the  rejations  of 
tiie  Crown  and  the  ministry  with  parliaiiiont,  and.  in  i'act.  hus  phiced  tiic 
jirerogative  in  abeyance  in  iinportant  particulars,  originated  in  sucli 
despatches  as  that  of  Lord  Stanley  on  the  20th  August,  1845.  In  no 
Statute,  passed  witli  tho  consent  of  tho  Crown,  is  there  an  enactmont  that 
the  royal  |irerogative  to  choose  its  minister«  i.s  to  be  guided  b}'  the  fact 
that  ininisters  can  only  be  cliosen  wlien  tliey  havo  the  contidenco  of  the 
jiupular  honse.  and  that  they  mnst  resign  when  they  do  not  possess  it.' 
Wliere  is  there  legal  authority  for  limiting  the  royal  prerogativc  with 
respect  to  public  otiicers  who  hold  ottice  during  pleasure  ?  On  this  point 
it  is  well  (djsei'ved  by  a  high  authority  :  '  •'  it  would  be  iierfectly  legal, 
lliough  noither  Just  or  politic,  for  an  iiicoiuiiig  minister  to  obtainfrom  the 
('rown  as  a  jiroof  of  contitlence  the  disinissal  of  every  civil  servant  who 
holds  bis  otlice  dui'ing  pleasure.'' 

Another  high  authority  '  has  truly  said  witli  respect  to  ■' what  the 
(.^uecii  might  do  without  Consulting  parliament,"  simply  by  the  exercise 
of  |)reroi;-ativc  rights  wbicli  havi'  nover  been  expressiv  legislated  away  : 
■'Not  tu  III  ntion  otlier  tliings  she  could  <lisban(l  the  ariny  (by  law  she 
cannot  eng:ige  niore  than  a  certain  iiumber  of  meii,but  she  is  not  obligetl 
to  engage  any  meii)  ;  sho  could  dismiss  all  the  ottieers.  from  the  general 
coniinander-in-(diief  downwards  :  she  cmild  dismiss  all  tiio  sailors.  too  ; 
nIic  could  seil  otf  all  our  ships  of  war  and  all  our  naval  stores  ;  >he  i-ould 

'  .See   Miii'oii  Maseres's   "("an.    Krediolder,"   vol.  11.,  p.  225.     He  was  Attoriiey- 
(iciiiial  of  Caiiiida. 

-  Sri'  <ilii))t ,  paiafiraph.  .x.wii.,  p.  I.")."). 
.•See   Todd's   "  l'arl.  Govf,  in  the  Coloiiies."  Jiid  ed..  p.  71  :    Huurinof.s  ••  Coiis. 
llist..  "  p.  :«>. 

*  Aiisou's  '•  Law  of  tlie  t'oiislitutioii,"  ii.,  p.  'Jt';!. 

'  See  Dicev's  '•  Law  of  llie  Constitution  "  |).  :i!H).  litiiig  Hagehot. 
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nuiUo  ;i  |K'iici'  l)y  tln'  sin'rilii'c  of  Cnniwall.  and  Ijcy'in  a  war  t'or  the  coii- 
(|ue8t  ol'  l'irittany.  Slu-  cnuUi  mal«'  ovory  citizcn  in  tlu'  Unitccl  Kini;'doni. 
male  or  teniak'.  a  iu'cr:  slic  could  niaUc  fvi'iy  iiarish  in  tlu'  Tnitod  King- 


dom a  -iiniviTsity 


•ihe  c'oiild  dismiss  niost  ot'  the  civil  siTvanls  ;  sli 


i'onld  pardnn  all  ottondors.  In  a  Word,  tlu' (^norn  could  i»y  ]>i'oropilivc 
upsct  all  tili'  action  of  civil  governmont  witliin  tlic  govornniont,  could 
<lisgracc  tlic  iiatioii  ly  a  liad  war  or  |icact'.  and  could,  ly  disbanding  our 
l'orccs   whcthi'r  land  oi'  sca.  ica\t'  us  dct'cnccless  ay^ainst  l'orcin'n  iiations." 


But  l)y  Conventions,  undi-rstandings  and  usagcs  tlial  havc  gi 


own  ui 


with  ])arlianiontary  govcrnincnt  sinco  tlic  licvohition,  the  soveroign's 
juvrogativcs  in  thcsc  and  olhcr  rcsja^cts  havc  ln-cn  limited,  qiialiHed  and 
even  annulled  in  pnvctico.  In  the  sianie  way  the  C'rown's  prerogative  in 
the  govcrnnient  of  the  Canadian  ]ii-ovinces  has  within  a  half  centurj' 
heeii  nioditicd  and  even  annulled  by  the  artion  of  the  principles  of  re.spon- 
sible  governnient.  All  these  Conventions,  un<leTstandings  and  usagos 
might  not  be  citcd  in  a  couri  of  law,  liut  they  have  just  as  nuudi  force  in 
the  Operation  of  oui'  |)olitical  systciu  as  a  statutory  enactnicnt,  and  are 
respected  and  carried  out  by  the  ("rown  and  the  polilical  cabinet  or  execu- 
tive.  Applj-ing  these  well  uiiderstood  and  cominoniy  accepted  princijjles 
to  the  question  now  iinmediatidy  befove  us,  we  can  well  understand  the 
arguinent  that  tlie  exercise  of  the  i)rerogative  of  the  Crown  with  respect 
totiic  legislative  Council  is  nr)w  iviiulated  i'van  undcrstanding,  laid  down 
in  the  tirst  jtlace  in  distinct  lauguagc  in  tlu'  despatch  of  the  20th  August, 
1845,  undcr  the  cx})ress  cominand  of  the  Sovereign,  The  whole  systeui 
of  responsii>le  governnient  does  not  rcst  on  a  niorc  legal  or  st-cure  basis, 
The  commission  and  instructions  to  Lord  .Mon(d<  do  not  distvirb  that 
liasis.  On  the  contrary,  the  modilications  ihat  ihei'cin  appi-ar,  and  the 
very  gencral  tenor  of  the  clause  with  respect  to  sus])ension  of  persons 
appointed  durin<;-  [tleasure,  go  to  show  the  desiri'  of  tlu'  Crown  to  leave 
all  (|iiesti(ins  att'ccting  tln'  scif-governinent  of  the  ])ro\iiice  to  be  rt'guialed 
by  law  and   usay-e  under  tlu'  new  conditions  of  rcsponsiblc  governnient. 


The  go\(>rnor 
istration   undi' 


in-(i>uncil  had  largc  ])owers  with  res|ifel  to  internal  adniii 


ib 


regime  of  an  irrcs]ionsi 


blc  exci-utivc,  and  a  ij:ov 


crnor    cuiistaiitiy    aetinü'    linder   special   insti'uclidiis    from   the    imperial 


aiil  hl) 


Cniistitutionalh'  tlu 


in- 


i'ucüons  containcd 


the  despatc  h 


tlic  2(l|li  .\iigust  wcre  always  in  foi-cc  until   rcpealed  by  other  instvuc- 


iirietly  sumnied  n]i.  the  Constitution  of  Nova  Sc<)i 


!  ;f>ii> 


•dar  wa-  in  IStil 


la  in 


Mis 


])art 


as 


follows.  in  Miv 


oiiinioii 


(«C  Tlic  icgJNlalive  i'ouncil  Inrmcd  a 


icgislat 


nomiiiatcd  or  u)>)ier  liousi'  of  a 


i\'e 


l\,  tbe  ntlicr  branclics  of  wiiich  were  a  liciilt'naiil- 


reprcsentiiiy    ibc    Cntwn,    and    an     a-'seinlily    rcprcM'ut 


iiiii'   inre( 


i'ovcriior, 
tly    tbe 


l'»'"l' 


(A)  Tl. 


Hincil  fornicd  part  n 


a  >\stciii  i>f  ieiiM>lative  am!  constitn- 


lion: 


ivcriiiiicnt  -aiiciinncd  li\'  I  iie  Sovereign  in   17"i^ 


Tbi-^  1 


louse 


had 
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Icujislativü  t'iiiiftioiiN  co-oi'diiiato  willi  tliosi'  of  tlic  assombly  i'xco|it  as 
rcsjit'cls  liills  1)1'  rovcMnie,  oxpenditiiiT  and  taxalioii,  whicli  it  cnuld  not 
iiiitiati'  <>!■  anieiid  th(>"';li  it  niiglit  rojt'ct  tlioni. 

(f)  Tlitit  in  grantini^  thut  Constitution,  and  in  conci'ding  Icgislativo 
iMy-lits  to  tlit'  ]U'o|)it'  in  iT'jS.  tlic  Sovorciii'n  ü'avi!  u|)  liis  riü'hts  tu  Icyis- 
latc  dirt'clly  l)y  |»irroi>;ativt.',  and  llic  Urown  in  parlianiont,  as  tlu' supirnus 
legislative  antiiority  oi'tlie  Knipiiv,  eould  alone  le^•isiate  lor  the  iirovinet^- 
as  tbr  otlief  dopciiiiencies  of  the  Km])iro.  in  raatters  of  imperial  cniicern 


ann  iieee; 


■^il\-. 


(</)  Tiial  tlie  riglits  dt'  legislation  eonceded  ti)  Nova  Sootia  wei-e  given 
to  tliree  liranelies.  and  not  to  one  alone.  an<l  tliat  tlie  legislative  eonncil 
as  a  wliole  liad  alisointc  rights  and  responsibililios  as  a  jiart  dt'  the  legis- 
lative t'i'ainewDi'k,  and  its  place  in  that  struetnro  slionld  not  he  distui'hed 
liy  any  arhit  i'ary  exeirise  of  the  royal  prerogative.  It  is  a  question 
whether  at  any  tinie  aller  1"5S  tlie  Crown  eould  eonstitutionally  legislato 
it  auay  as  a  wliolc  hndy  liy  tlio  inere  exerei^e  ol'  tiie  royal  prerogativo, 
thongh  it  niight  inereaseand  üniit  its  nieinliership  and  regnlate  thetenure 
(d'iitliee,  since  a  total  aliolition  would  siu'm  to  be  an  int'ringement  of  the 
Constitution  eonceded  to  ('ana(hi  in  17Ö8.  The  Crown  in  parliament 
coulil  alone  sus|)end  or  legislute  away  tiie  Constitution  of  the  province, 
after  the  CiMwn  had  onee  eonceded  t  he  riijht  of  IciiMsJation  and  self-ü-overn- 
nient  hy  tliive  branciies,  as  was  done  in  tiie  case  of  Lower  Canada  in 
IS.'iß  and  proposcd  by  Lonl  Melbourno  in  the  case  of  Janiaicu  in  183!i. 

(c)  Tiiat  while  the  Crown  had  not  given  up  its  theoretical  right  to 
appnint  mcMniiers  ot'  tlie  conneil  only  during  pleasure,  it  liad  liy  agroo- 
nient  and  usage  for  nninj' years  previous  to  ISIJT  practically  yielded  its 
right,  aml  eonceded  a  tenure  for  life,  subject  to  certain  rules  and  con- 
ilitions  as  sei  forth  in  the  despatcli  of  20th  August.  1S45. 

(  /  )  That  ( nnse(JuentlJ^  in  the  0|)inion  of  the  writer,  tlie  Constitution 
ot  tln'  Council  u))  to   lS(iT  was  unalterable  except  by  the  antiiority  of  tlie 


Crown    in    ])arlianient.    and    its     individual    niember 


s    were    sul)ject    to 


cei'tain  eonditions  acct)nipanying  a   tenure   during   good  beliaviour    tor 


lif( 


(<n 


Tl 


tat 


ince  ISdT   tlic  Constitution  of  tlio  Council    reniains  a>   just 


set  forth.  snbjcct  to  suidi  aniendments  and  alterations  as  have  becii  inade 
iiy  the  statulory  antiiority  vesti'd  by  the  liritish  North  Ann-rica  Ad   of 


1S(; 


I  ni  1  Ik'  ieiiislatiire  o 


f  the  1 


irovince 


(Ai  That  the  licuteiianl-governor  of  the  province,  as  rcpresi'iiting 
I  lie  ('rown,  luay  suspend  or  disniiss  a  legislative  conncillor,  wlio  falN 
wilhin  the  eonditions  ot  tlie  despateh  '  of  August  2l)tli,  ISl.").  bul  he  has 
no  power  to  interl'ore  witli  ihi'  Constitution  of  the  legislative  Council  as  a 
whole,  or  by  the  canci'lling  of  the  coniinissions  and  consecpu'nt  dis- 
inissal  o\'  nienibers.  om-   bv  one.   to  abolish   the  bodv.  as  that  would   bc 


See  idion  ,  paniKniplis  \ix.,  .\\. 
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<'leurly  Uli  illc>u,al  and  miconstitiUioiial  ad,  in  vicw  of  tlic  favt  tliivt  tlu> 
I'.ritish  Nortli  America  Act  i^ivcs  power  nvcr  tlic  cDiislitutioii  to  llic 
IcMislalivc  autliority  aloiie. 

(/>  Tlmt  liy  tiio  British  North  Aiiicrica  Ad  ><{'  IsdTtJic  lugihliiturc 
of  Nova  Scolia— /.«'..  its  tlircc  braiiciics  coiijoinliy — caii  aloiic  hy  Statute 
al)oiisli  tlie  lon'ishitivo  coii'ieii  as  a  hraiicii  nj'  this  leüisjativi'  autliority. 
and  the  ('rowii  in  tiu-  im|ieriai  itariiainent  could  not  ieüisiate  in  tliis 
diredioii  exeo|tl  l>y  a  iv])eai  of  tlic  clause  in  the  iinioii  act  of  IStlT,  n'iviiiy; 
the  iirovineiai  Icii'islatnro  tlie  power  to  anien<l  tlie  provineial  Constitution 
t'xcept  as  ivspects  tiie  otlice  of  litMitenaiit -^'overnor.  In  ISTIt  the  Council 
rojedod  a  mcasurc  passcd  hy  the  asseinhly  for  tho  ahojition  of  the  Upper 
hoiise,  and  the  assemlily  subsequently  passed  an  address  to  the  (^iieen, 
praying  that  the  iin|ierial  parliament  initrht  jiass  an  act  empoweriuii-  the 
lieutenant-n-overnor  to  increase  the  nuinher  of  leü'islative  coiuicillors  so 
that  the  nieasure  in  (|uestion  niii;-ht  he  passed.  The  secretary  of  state  for 
the  colonies,  in  refusiiii^  the  [u-ayer  ofthe  address,  called  special  attention 
to  the  fact  that  linder  seetioiis  SS  and  02  of  the  Hritish  North  America 
Act  of  iSiiT  ••  the  power  of  ainoiiding  the  Constitution  ofthe  jirovince  ha.s 
lieeii  vested  in  the  provineial  le^islature,  and  'tlu-  cireumslanees,"  as 
Itlaoed  bofore  him  did  not  lead  hiiu  to  eonclude  that  'an  alteration  ofthe 
Constitution  has  been  proved  to  be  lu'cessary.'  '  '  l'ndoiibtedly  the  Crown 
iii  conncil  and  Crown  in  iiarlianient  liave.  by  the  terms  of  the  British 
North  America  Ad,  deleyated  all  jtowers  tliey  had  previous  to  ISli"  to 
the  len'islature  of  Nova  Seotia  with  respect  totlie  amoiidinent  of  the 
Constitution.  The  ("rowiinow  possesses  only  such  riü'hts  as  it  possessed 
)>revious  to  the  passa,i;'o  of  the  British  North  America  Ad,  but  these  aiv 
Miiiject  to  amoiidment  with  respect  to  the  teiiure  of  otlice  of  legislative 
conncillor,  and  the  contiuuanee  of  the  Council  a>  a  braiu  h  of  the  len'is- 
iature.  The  parliament  of  (rreat  Hritaiii  caii  now  only  iutervene  under 
coiiditions  of  jirovincial  inca])acity  to  disehai'n'e  its  leü;islative  fundioiis 
uiidi'r  llu'  Jiritish  North  .Vmerica  Ad,  aiul  the  circum.stanees  woiild  have 
to  be  very  exceptional  and  ext  raordinary  that  would  entitle  the  provineial 
len'islalufe  to  iinperil  interveiitioii  in  a  matter  exclusively  jilaceil  under 
its  leu'islative  Jurisdiction  as  a  matter  iminediately  connected  with  the 
internal  atVuirs  of  a  self-ifoverninü,'  provinci-. 

I  iieed  only  say  in  concdusioii,  it  will  be  set'ii  ly  my  readers,  that  in 
tn'atiiiu'  this  grave  constilutional  iiuestion.  [  liuve  taUi'ii  inlo  consideration 
not  simply  its  pnrely  leii;al  aspect.  btit  also  nece.ssurily  all  those  principles. 
niaxims  and  usayes  whi(di  enter  intothe  workini;- of  the  constitutional 
System  of  Knii'land  and  all  her  scdf-governiiii;'  depeudciicies.  which   play 


I  Si'o  alsi)  ;i  JMti'i-  (Icspiitfii  of  tlie  ManpUN  of  Hipnn.  ;{rd  nccciiilier,  1S!I4,  in  wliieli 
he  stati's  lliai  Ih-r  .Majesty's  goveriimont  "consider  tiiat  as  tlir  proviiiee  lias  tlie 
|)ovvt'r  to  alti'r  iis  cmistii  iitioii,  if  it  sees  (it  to  do  so,  a  rcsoit  to  iiiipiTial  leuislal  Ion 
would  1)1'  iiu'.\|)cdii'iit  cxcept  in  circumstaiifi's  of  uineiit  lU'ci'ssity  " 
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[uoieinot] 

:,s  i,n,...rt=n.t  .  ,.nr1  in  ,1..  nju-rntioiM-f  tlu- .onstitulinnul  ..uu^hiMn-y  >u^ 
u.v  Statutes,  which  Kive  at  ono..  tl.xil.ility  an.l  slal..hty  tn  thc  Ira.ne- 
,,;,,,,  ,„.,  H.al.l.  it  to  work  a.  a  rul..  with  vemurkublo  ortoctivoness,  an.l 
,,,,.,,,,  ,,„„„  ,.,  nul.ly  to.u.lHMl  an.l  l.rok..n  witl..,ut  d.nu'r  nudounMo 
injury  t..  tlu-  wl.olo  fabri.'  of  .:,^.ve,•nm.M.t  i..  tlu-  D.nnuuon  an.l  Uh 
|)V.)vinccs. 


